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PREFACE 


THE study of the system of government of India 
has acquired great importance in recent years. The 
complexity of the problem has been steadily increas- 
ing and the need for a careful and patient examination 
of its chief features has become paramoxmt. Though 
the war in Europe has thrown out of gear the normal 
machinery of government in the majority of the 
provinces and has indefinitely postponed the adoption 
of an All-India Federation, it cannot be denied that, 
sooner or later, India’s best talent will have to 
address itself to this problem. 

In writing this book my chief aim has been to 
examine the growth of the Indian Constitution and 
the Administrative machinery, with special reference 
to the working of the new constitution in the provinces. 
I am convinced that purely legalistic studies based 
on a perusal of the different sections and clauses of 
the Government of India Act, 1935, are not only in- 
adequate but are positively misleading. It is only in 
the light of the working of “Provincial Autonomy” 
that the nature of the new constitution, both Provincial 
and Federal, can be properly appreciated. 

I have throughout endeavoured to preserve a 
balanced judgment, avoiding eulogies of unstinted 
praise or tirades of abusive criticism. Education consists 
not in stuffing the mind with ill-digested facts and 
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ready-made criticisms but in developing a technique 
of correct thinking. Hence, I have avoided mere 
felicity of phrase and have preferred arguments to 
choice expression. In examining topics like the 
proposed Federation, Special Responsibilities of the 
Governors and the Governor-General, Conamunal 
Electorates, Second Chambers in the Provinces, 
Separation of Executive and Judicial Powers and a 
number of such controversial matters, I have taken 
care to analyse the issues involved before formulating 
my own conclusions. 

I have made free use of the Montagu-Chelmsford 
Report, the Simon Commission Report and the Joint 
Parliamentary Committee Report; for it is my con- 
viction that some of the brilliant passages of these 
reports deserve to be read and mastered by every 
serious student of Indian Administration, even though 
he may not always be in agreement with the con- 
clusions of their authors. 

I hope this book will be of use to the rapidly 
increasing body of intelligent citizens and to students 
preparing for University and College examinations. 


Elphimtone College, 
Bombay, June, 1940. 


N. S. PARDASANI. 
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CHAPTER L 


THE GROWTH OF INDIAN CONSTITUTION AND 
ADMINISTRATION 

INTRODUCTORY 

IMPOBTANCE OF For the proper understanding of the 

THEJ 5 UBJKCT. proseut systenoL of administration in 

this country, it is necessary to make a study of the Con- 
stitutional development of India since the establish- 
ment of the rule of the East India Company. The 
pre-British period of Indian history has little consti- 
tutional or administrative significance, but ever since 
the East India Company which was at first a purely 
trading corporation undertook, in 176§, the responsi- 
bility of administering the Diwani of a few parganas 
which roughly constitute the modern provinces of 
Bengal, Bihar and Orissa, there has been a thread of 
continuity and a principle of more or less orderly 
progress running through the growth of our adminis- 
trative system. That does not, however,, mean that 
from the beginning any enlightened political ideals 
consistently guided the policy of the Company's 
^ representatives, ^heix primary aim at first was merely 
't.to consolidate their own position and derive as much 
material gain out of their conquests and possessions 
as they could. Only as late as 1917 was the principle 
of “ gradual development of self-governing institu- 
tions ’’ laid. down. It is now established beyond all 
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2 HOW INDIA IS GOVERNED 

doubt that the final goal of British policy in India is 
the attainment of Dominion Status. Viewed from this 
standpoint, the study of India’s constitutional history 
derives additional interest as being a progressive 
approximation to the principle of self-government and 
has a vital significance in the understanding of the 
present constitution which itself is yet a stage in that 
journey towards the goal of Responsible Government. 

Its Main The history of India’s constitutional 
Divisions. growth can be divided into three main 
periods. The first, from 1765 to 1858, was the period 
of the East India Company’s rule— a period which was 
essentially formative in character and which laid down 
the foundations of our administrative system. Jt, how- 
ever, marked the growth of Parliamentary control over 
the political affairs of the Company and after the 
Indian Mutiny of 1857, the Crown assumed full political 
control over the Government of India. The second 
period from 1858 to 1917 marked the establishment of 
supremacy of Parliament over the authorities in India, 
concentration of administrative, legislative and finan- 
cial authority in India in the hands of the Central 
Government, the growth of legislatures and the 
awakening of political consciousness in the minds of 
Indians whose aspirations for self-government were 
conceded in principle by the Announcement of August 
i917. The Reforms of 1919 which were based on that 
Announcement opened a new chapter in India’s 
Constitutional development, and the years following 
the introduction of these Reforms have witnessed a 
rapid growth of events leading to the final acceptance 
of Dominion Status as the goal of British policy in 
India. 


/ 
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The First Period — 1765 to 1858 — The Period of 
Company’s Buie ^ 


1. THE SUPREMACY OP THE COMPANY 

The conquest of India by East India 
Company was a gradual process. The 
Company being primarily a mercantile body was not 
at first either able or willing to assume the duties of 
a political sovereign by bringing territories under its 
control. Even after the assumption of Diwani in 1765, 
the Company found its political duties rather embar-' 
;^.'rassing though lucrative. Time and again, the Court 
of Directors enjoined the Company’s representatives in 
India to desist from acquiring more territory and 
declared that “To pursue schemes of conquest and 
extension of dominion are measures repugnant to the 
^ wish, the honour and policy of this nation.” ISut such 
declarations were of no av ail. The additional 
‘patronage’ which every accession of territory brought 
to the Directors, the ambitious and aggressive policies 
pursued by some of the Company’s servants and the 
political and social disorder prevailing in India after 
the break-up of the Moghul Empire, and more parti- 
cularly after the defeat of the Marathas at the Third 
Battle of Panipat in 1761, served to increase the Com- 
pany’s dominions in India. There is some truth in 
the remark of the great British historian. Sir John 
Seeley who said : “ Our acquisition of India was made 
blindly. Nothing great that has ever been done by 
Englishmen was done so unintentionally, so acciden- 
tally, as the conquest of India.” By 1857, the Company 
had become the virtual master of the whole of India, 


Expansion of 
Company’s Rule. 
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HOW INDIA IS GOVERNED 

But, while it had directly assumed the administration 
of what is called British India, the native princes who 
were allowed to continue in the enjoyment of their 
States were made to recognise the “Paramountcy” of 
the Crown and to conclude military and subsidiary 
alliances with the British. 


Fiest Expeki- The Company’s first attempt at orga- 
ADM^sraATioN. nising administration in India was 

full of grave defects. The Directors 
had from the beginning regarded their acquisition in 
India as a source of profit and power, hence opportunity 
was taken to collect the maximum of revenues and 
secure the utmost commercial concessions for the 
Company without consideration of the consequent 
^impoverishment of the people of India. 

" The services were manned by “ hangers-on and 
younger sons of noble or rich families ” who came from 
England with the express object of attaining easy 
fortunes; they, therefore, “regarded their appoint- 
ments as an excellent mode of acquiring control of 
the trade of the district and making a rapid fortune.”* 
Even the British Parliament desired “ to share in the 
•• plun der.” No wonder, therefore, that the consequences, 
in India were disastr ous. \ 

Gening Jealousy The British Parliament had from the 

OP PaELIAMENT. 1 , -I , t . 

very start looked upon the transfor- 
mation of the East India Company into a political body 
with jealousy. It was indeed astonishing that a few 
commercial agents should govern vast territories and 
have all the attendant political power and prestige. 
It was impossible for Parliament to allow it to carry 

* A. B. Keith, A Cojistitutiona! History of India, p. 58. 
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on thus for long; when, therefore, the East India 
Company was in financial difficulties and begged the 
government for a loan. Parliament utilised the 
opportunity to restrict the Ccanpany’s political powers 
and to assert its own right to control the Company’s 
government in India by passing the Regulating Act 
of 1773. 


2. LORD NORTH’S REGULATING ACT OP 1773 


Its Main- The Regulating Act was the first piece 
1 BovIsIo^s. Parliamentary legislation extending to the 
Government of India; as such, it was a precedent of 
great pith and moment. Its comprehensive character 
can be seen from its following main provisions. 


(1) It required the Court of Directors to 
the Treasury, within fourteen days after receipt, copies 
of ail correspondence regarding the revenues of 
and to send all dispatches connected with civil and 
military affairs to a Secretary of State. 


(2) It altered the Company’s constitution at home 
by raising the qualifications for a Proprietor and by 
prolonging the period for which the Directors were 
elected, thereby simplifying the organisation of 
Company in England. 

. (3) It changed the designation of the Governor 

Bengal to Governor-General and asserted his supre- 
macy over the Governors of Bombay and Madras, parti- 
cularly in matters of declaration of war and negotiation 
of peace, thereby modifying a glaring defect in the old 
system in which the three presidencies were quite in- 
dependent of one another and were separately 
sible to the Court of Directors. 
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(4) The Governor-General of Bengal was pro- 
vided with a Council of four members all of whom 
were named in the Act and who were to hold office for 
five years and could be removed only by the King. This 
was an attempt at checking the powers of the 
Governor-General who was the servant of the Com- 
pany by having non-servants of the Company to 
watch his actions, ^^he decisions of a majority of the’. 
Councillors were made binding on the Governor4i 
General. 

(5) A Supreme Court in Calcutta was established 
by a Royal Charter and all Regulations made by the 
Governor-General in Council were to be registered 
and published in this Court. 

(6) The Services were given higher salaries and 
were prohibited from engaging in private trade or from 

S' extorting bribes and accepting presents. 

Its CoNSTiTimoNAi. Thus, with one stroke Parliament 
Impoetance. (, altered the constitution of the Com- 
pany at home, changed the structure of the Govern- 
ment in India, subjected in some degree the whole of 
the territories to one supreme control in India, and 
provided in a very efficient manner for the supervision 
of the Company by the Ministry.”* It is strange that . 
a political philosopher of the acu men of Edmundi : 
Burke characterised the Act as “ an mfringement ofi\ 

. national right, national faith and national justice.” 
'-^This'view was not shared by his contemporaries. As 
j time passed, the clamour for ParliamSitary interven- 
tion in the Company’s political functions increased 
rather than diminished. It . may, however, be admitted 
that the Regulating Act of 1773 was a very crude 



♦ Keith, Op, Cit. p, 70, 
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attempt at providing a satisfactory governmental r- * ! 
machinery for India. It vio l a ted “the first principles '■/i' v*’ 
of administrative mechanics.”* It provided a system 
of checks and balances which made the smooth work- 
ing of the constitution very difficult. “It created a 
Governor-General, who was powerless before his own 
Council, and an Executive that was powerless before 
a Supreme Court.”t The extent of control exercised 
by the Governor-General over the presidencies of 
Bombay and Madras was also very small. Thesp , ; . . 
anomalies led to further intervention by Parliament. '/ 


3. PITT’S INDIA ACT, 1784 


Changes IN Home The Act of 1784 set up a Board of | 

Goveenment. Commissioners for the Affairs of India, I 

generally known as the Board of Control. It consisted I 

of six members — ^the Chancellor of the Exchequer, a | 

Secretary of State and four Privy Councillors appoint- | 

ed by the King and holding office during his pleasure. | 

To this parliamentary body was now transferred “ the ' 

superintendence, direction and control of all acts, 
operations and concerns which in any wise relate to 
the Civil or Military Government or revenues of 
India.” The Court of Proprietors and the Court of 
Directors continued to manage their commercial 
affairs as they liked, but in matters political they were 
subject to the control of this Board. “ Full access was 
given (to the Board) to the Company’s records; its 
dispatches from India must be submitted to it, and 
dispatches out could only be sent with its consent and 
altered at its desire, while it might require its orders 
to be sent without the Directors’ concurrence.”! The 

* Montagu-Chelmsford Report, p. 17. 


t Op. at. p. 17. 

t Keith, A Constitutional History, of India p. 96. 
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Court of Proprietors could not alter any decision of 
the Directors approved by the Board. 

Changes in The Act also introduced some changes in 
NDi-v. the constitution of Governments in India. 
The number of members of the Governor-General’s 
Council was reduced to three; the Governors of Bombay 
and Madras got similar councils of three each; the 
Governor-General and the Governors received the 
right of a casting vote. The powers of the Governor- 
General over the minor presidencies were further 
extended to ensure real subordination. 

Effects. Thus the Act made certain far-reaching 
changes both at home and in India to 
improve the working of the Government. Its 
glaring omission was, however, remedied in 1786 when 
power was given to the Governor-General to over-ride 
the decisions of his Council. The Board of Control 
set up by it continued in name up to the year 1858, 
but all real power became concentrated in its 
President. 

4. THE CHAETER ACTS OF 1793 AND 1813 

The right to renew the commercial privileges of 
the East India Company embodied originally in a 
Royal Charter was availed of by Parliament to tighten 
its control over the political affairs of the Company. 
Thus at intervals of twenty years, the Charter Acts 
of 1793, 1813, 1833 and 1853 were passed. 

The Charter The Charter Act of 1793 did not 
introduce any changes, except those 
of detail, in the administration; the only impor- 
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tant change embodied in it was that the King’s 
approval was henceforward to be necessary for mak- 
ing appointments of the Governor-General, the 
Governors and the Commander-in-Chief. 

The Charter The Charter Act of 1813, while allow- 
■ ing the Company to remain in actual 
possession of their dominions in India, asserted the 
undoubted sovereignty of the Crown in express terms. 
It introduced; minor changes in the administration, 
made improvements in the recruitment and training 
of the civil servants and set aside a lakh of rupees 
every year for the improvement of education in India. 

5. THE CHARTER ACT OF 1833 

Its Main The Charter Act of 1833 was charac- 

Provisions. terised by Lord Morley as “certainly 

the most extensive measure of Indian Government 
between Mr. Pitt’s famous Act of 1784 and Queen 
Victoria’s assumption of the Government of India.” 
Its main provisions could be summed up as follows ; — 

(1) It required the Company to wind up its 
commercial transactions. 

(2) It laid down that the Company’s territories 
in India were held by it “in trust for His Majesty’s 
heirs and successors.” 

(3) It deprived the Presidencies of Bombay and 
Madras of independent legislative powers and autho- 
rised the Governor-General in Council to legislate for 
the whole of India. 

(4) It provided for the appointment of a fourth 
member, being an expert in law, to the Coimcil of the 
Governor-General to assist in the drafting of laws. 
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(5) It recommended that the diverse laws pre- 
vailing in India should be codified and accordingly a 
Law Commission with Lord Macaulay, the first Law 
Member, as its President was set up. 

(6) It gave a definite promise to Indians that 
“no native or natural born subject of the Crown 
resident in India should be by reason only of his 
religion, place of birth, descent, colour or any of them, 
be disqualified for any place in the Company’s 
service.” 

6. THE CHARTER ACT OF 1853 AND AFTER 

The Chartek The Charter Act of 1853 allowed the 
CTOE1853. CQjnpany to govern “only until Parlia- 
ment shall otherwise provide.” It deprived the Court 
of Directors of “ patronage ” and threw open the Civil 
Service to competition. 

Indian Matters suddenly came to a head with 

Government of the outbreak of the Indian Sepoy 
India Act, 1858. Mutiny in 1857. The blame for it fell 
on the Company and Parliament decided to relieve the 
East India Company of its political responsibilities by 
transferring the dominions to the Crown. This was 
done by the Government of India Act, 1858. It brought 
the period of Company’s rule in India to a close. 

7. CONCLUSION 

Before passing on to the study of the next period, 
it would be appropriate to sum up the achievements 
of the Company’s rule in India. Expansion of British 
rule in India, the gradual tightening of Parliamentary 
control over the Company’s political functions, and the 
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beginnings of concentration of authority relating to 
the Government of India in the hands of the Governor- 
General have already been noticed. To these we may 
add that during this period the problem of providing 
an effective government capable of maintaining law and 
order was solved though not without initial blunders; 
by slow degrees an efficient ‘covenanted’ service of 
character, ability and experience was evolved out of 
the older system of pure jobbery and corruption; a 
working settlement of land revenue, and organisation 
of civil and criminal justice were effected in order 
to ensure the provision of a just government^, 
the extirpation of human sacrifice, the extinction of 
slavery, the abolition of Sati and Infanticide and the 
suppression of thugee laid the foundation of a humane 
social system; measures of famine relief and construc- 
tion of public works were undertaken; the adoption 
of the Western system of education and the recogni- 
tion of the right of Indians to places in the Company’s 
service, though imperfectly conceded, were valuable 
beginnings for the political advance of the people of 
Ini^a. The amount of spade-work done by the Com- 
pany’s first . administrators is likely to be ignored by 
those who judge it by what it did not do. In that age 
when colonies were still regarded as ‘plantations’ to 
be e xploited by the mother country, this record, thou^ 
not exactly flattering, deserves just appreciation. 


The Second Period — 1858 to 1917 — The Period of 
Parliamentary Supremacy 


OF THE Crown. transferred the control over the Gov- 
ernment of India from the Company to the Crown. The 
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powers of the Court of Directors and the Board of 
Control were henceforward vested in a Secretary of 
State who as a member of the British Cabinet was, 
in accordance with constitutional practice, responsible 
to Parliament. 

1. NATURE OF PARLIAMENTARY CONTROL 
Its Legal Though the legal supremacy of 

AND Peactical Parliament over Indian affairs was 
Indhteeence. complete and it was open to Parlia- 
ment to exercise control either by means of legislation 
or by requiring its approval to rules made under ^elg- 
s^»»gated powers of legislation; or by controlling the 
revenues of India; or by exercising its very wide 
powers of callihg the Secretary of State for India to 
account for any matter relating to Indian administra- 
tion, actually Parliament did not do so. It took little 
interest’ in matters Indian. Preoccupation with affairs 
at home, in Ireland and on the continent; the great 
distance from India, the difficulties of communication 
and the gross ignorance of Indian conditions on the 
part of an average member of Parliament made it less 
and less willing to interfere in Indian matters. On the 
other hand, the press, the telegraph, the improved 
means of communication, the steady advance of India to 
Western methods and standards of administration, and 
the beginnings of representative institutions in India 
helped to promote a feeling that India’s welfare was 
generally safe in the hands of the Indian Government. 
It was indeed a paradox that “Parliament ceased to 
assert control at the very moment when it had acquired 
it.”* It, however, asked for a report on moral and mate- 
rial progress in India to be laid before it every year, and 


* Motttaga-Chelmsford Report, p. 20. 



THE GROWTH OF INDIAN CONSTITUTION 13 


the Secretary of State was required to submit 
accounts once a year “when a perfunctory debate 
attended by a handful of members with Indian inte- 
rests convinced resentful Indian visitors to the Com- 
mons of the complete indifference of the British people 
to Indian affairs.”* 


2. THE SECRETARY OP STATE FOR INDIA AND HIS 
COUNCIL 

With Parliament as a “sleepy guar- 
dian” the Secretary of State for 
India came to be the de facto head 
of the Government of India. In order, however, 
to provide him with experienced advice on Indian 
questions, the Secretary of State was given the 
assistance of a Council of fifteen members of 
whom eight were appointed by the Crown and 
seven by the Directors. Vacancies in the future were 
to be filled by the Crown. The members held office 
during good behaviour but could be removed if both 
houses of Parliament presented an address to His 
Majesty. In order to prevent them from taking active 
part in party politics, i t wa s provided t hat mem- 
bers of the Council could not sit inTTarliament. 


The Appoint- 
ment OF THE 
Council. 


The functions of the Council were 
purely advisory and the Secretary of 
State could normally overrule his 
Council but in one matter, namely, the spending of 
Indian revenues, he was bound by the decision of his 
Council. A number of factors, however, tended to make 
the Secretary of State practically independent of any 
check of the Council. His powers of appointing mem- 

* Keith, A Constitutional History of India, p. ITO. 


Its Functions 

AND 

Powers. 
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"bers to the Council, carrying on secret correspondence 
on matters of urgent importance with the authorities 
in India and calling the different secretaries of the 
various departments to present cases before him with- 
out the knowledge of the members of the Council, soon 
made his position one of distinct superiority. 

3. THE SECRETARY OP STATE AND THE GOVERNMENT 
OP INDIA 

The Legal The Secretary of State representing 

g^iMACY OF Crown and the British Parliament 

CovEENMBNT vvas legally supreme over all autho- 
rities in India. He was charged with the “superinten- 
dence, direction and control of all acts, operations, and 
concerns which in anywise relate to the Government or 
revenues of India.” The Governor-General was, on 
the other hand, required to pay due obedience to all 
such orders as he might receive from the Secretary of 
State. The extent to which the latter exercised these 
powers depended on the personal relations existing 
between him and the Governor-General. Normally, 
the Secretary of State would attach great importance 
to the judgment of the Governor-General who as ‘a 
man on the spot’ would be acquainted with local 
conditions; difficulties of distance and communication 
were additional difficulties in exercising control 
from England. While all this might be conceded, there 
could be no doubt that in case of a sharp difference 
of opinion between the Secretary of State on the one 
hand and the Government of India on the other, the 
former was legally supreme. The Governor or 
Governor-General, as the case might be, had either to 
submit, or tender his resignation^r 
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Two At least on two important occasions this 

Instances principle was emphasised and enforced 

beyond all doubt. When Lord Mayo’s Government as a 
whole protested against being required to pass the Bills 
which became the Contract Act and the Evidence Act, 
in the shape in which the Secretary of State approved 
them, on the ground that such a course deprived the 
legislative Councils of all liberty of action, the Home 
Government laid down the principle that “the final 
control and direction of the affairs of India rest with 
the Home Government, and not with the authorities 
appointed and established by the Crown, under Parlia- 
mentary enactment, in India itself.” They further said: 
“ The Government established in India is (from the 
nature of the case) subordinate to the Imperial 
Government at Home. And no Government can be 
subordinate, unless it is within the power of the 
superior Government to order what is to be done or 
left undone, and to enforce on its officers, through the 
ordinary and constitutional means, obedience to its 
directions as to the use which they are to make of 
official position and power in furtherance of the policy 
which has been finally decided upon by the advisers 
of the Crown.” Again, when Lord Northbrook’s 
Government attempted in 1874 to assert their 
« independence in fiscal matters, the British Government 
were equally firm in asserting their constitutional 
rights. 

The Need eoe The raison de etre of this control from 
Such Conteoe. ,(^^3 ^^g absence in India of any 

popular check on the actions of the Government. 
Parliament as the guardian of the interests and wel- 
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fare of the masses in India could not surrender any 
part of its control over the Indian authorities. 

Eelationsin In practice, however, the relations be- 
Pbactice. tween Simla and Whitehall varied with 
the “personal equation.’’ If sometimes Viceroys of 
India were treated as “ agents ” of the British Govern- 
ment, there were occasions on which Viceroys regarded 
Secretaries of State as the “ convenient mouthpiece of 
their policy in Parliament.” 


4. THE GOVERNMENT OP INDIA 

Goveknoe- The transfer of the control over the 

Government of India brought about 
a change in the position of the Gover- 
nor-General who was, thereafter, styled officially as 
the Viceroy also. In that dual capacity he was “ the 
direct representative of the Crown as well as the 
authority directed to control, superintend and direct 
the civil and military administration of India, with the 
aid of his (Executive) Council.”’*' 


Enlakgement of The Governor-General’s Executive 
Council was considerably enlarged 
during the following years. The 
Charter Act of 1833 had already added a fourth member 
to assist the Governor-General in Council in the draft- 
ing of laws. At first, he was entitled to attend and vote 
only in those meetings of the Council when legislation 
was under consideration, but the Charter Act of 1853 
made him a regular member of the Governor-General’s 
Executive Council. The Councils Act of 1861 raised 
the number of members to five by adding a financial 

* Keith, A Constitutional History of India, p. 171. 
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expert. In 1874, an additional member in charge of 
Public Works was appointed. 

Portfolio During these years the Governor-General 
SYSTE.M. availed himself of the powers given to him 
in 1861 to make rules for the conduct of business to 
develop the “ Portfolio System ” by which each mem- 
ber of the Executive Council was given charge of one 
or more departments, and the Council, as a whole, 
would meet only to discuss questions of general 
policy or questions which involved the overruling of 
Provincial Governments or matters on which there 
was difference of opinion between the Member-in- 
Charge and the Governor-General. 

Governor-General’s The Governor-General having the 
Position. right, since the Act of 1786, to 

over-ride the decisions of his Council acquired a 
dominating position in the Executive. 

5. CONCENTRATION OP AUTHORITY AT THE CENTRE 

The transfer of control to the Crown 
carried forward the process of cen- 
tralisation whose first beginnings had 
been made as early as the Regulating Act of 
1773. The Provincial Governments were reduced 
to the position of agents of the Government 
of India and the entire Government system was, 
in theory, “ one and indivisible.” In adminis- 
trative matters, every local government was 
required to obey the orders of the Governor-General 
in Council, and to keep him constantly and diligently 
informed of its proceedings and of all matters which 
ought, in its opinion, to be reported to him, or as to 
which he required information, and was under his 


SUPKEMACY OF 

THE Central 
Government, 


18 


HOW INDIA IS GOVERNED 


superintendence, direction and control in all matters 
relating to the government of its province. In 
finance, provincial expenditure, provincial taxation 
and provincial borrowing were all subject to central 
control. The Governor-General in Council also con- 
trolled legislative action in provincial Councils by 
means of “instructions;” Bills introduced in a Pro- 
vincial Council required the previous sanction of the 
Governor-General as well as his final assent. It would, 
therefore, be correct to say that “whether from the 
administrative, the financial or the legislative point 
of view, the concentration of authority at the centre 
was a cardinal feature of the pre-Reform con- 
stitution.”* 

Provinces Meiie Such transfer of power legislative, ad- 
■ ■ ministrative or financial as was made 

over in practice to the provincial Governments was 
in the nature of delegation; there could be no ques- 
tion of any exact delimitation of functions and there 
could also be no doubt that such powers as were 
given to the provinces could be withdrawn at any 
time. The subordination of the provinces to the 
Centre was, in theory, complete. 

6. THE GROWTH OP LEGISLATURES 

A salient feature of the period under study ,was 
the growth of legislatures — Central and Provincial — 
in India. 


The function of legislation was not 
at first differentiated from that of 


Differentiation 
OF Executive 

ano Legislative » . . . ^ _ 

Functions. admtmstration and the legislative 

power was not recognised as re- 
siding in a legislature as distinct from the Govern- 

* Simoa Commission Report, VoL 1, p* 113. 
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ment. When new laws had to be made, they were 
enacted by a body the nucleu s of which was the 
Executive Council itself, but to which additional 
members were summoned for the express purpose of 
passing those laws. The Viceroy or, in the case of a 
province the Governor, presided over legislative 
discussions, no less than over executive consultations. 
The germ of the present legislatures in India lies in 
the gradual extension of those Executive Councils. 





ENlABGEalENT OF 
THE COTJNCII. 

Before 1838. 


The process was begun by the Charter 
Act of 1833 by which a Law Member 
was added to the Governor-General’s 


Council for legislative purposes only. The Charter 
Act of 1853 made him a full member and provided 
that six additional members— the Chief Justice and 


another Judge of the Bengal Supreme Court, and four 
officials appointed by the Governments of Madras, 
Bombay, Bengal and Agra— should sit in the meetings 
of the Executive Council when it dealt with legislation. 


' The Indian 
C ouNCii^ Act 
OF 1861- 


In 1861, the Councils Act raised 
the number of additional members 
to twelve and half of these were to 


be nominated non-officials; a few Indians thus got an 
opportunity to participate in the legislative functions 
of the Council. That Act also restored to the Govem- 




ments of Madras and Bombay the powers of legislation 
which the Act of 1833 had withdrawn. The powers of 
the new “ legislatures ” were extremely limited. They 
were not in any sense “.miniature parliaments ” and did 
not by any stretch of imagination contain any germ of 
responsible Government. Their function related 
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merely to passing laws subject to the previous sanction 
and final assent of the Governor-General. They were 
aptly described by Lord MacDonald as “Committees 
for the purpose of making laws— -committees by means 
of which the Executive Government obtains advice 
and assistance in their legislation.” They were not 
deliberative bodies; they could not enquire into 
grievances or call for information or examine the 
conduct of the Executive. 

The Inman The Indian Councils Act of 1892 went a 
CoDNciiiS Act,1892 further by increasing the number 

of additional members to sixteen and by authorising the 
making of regulations by which non-official members 
might be nominated. Bodies like the provincial legisla- 
tive Councils and the Calcutta Chamber of Commerce*/ 
were asked to submit names, and though they had 
no binding effect, in practice they were always 
adopted. Thus, a kind of indirect election was intro- 
duced though the use of the word ‘ election ’ was 
carefully avoided. There was, however, no approach 
yet to a parliamentary system. Lord Dufferin des- 
cribed the scheme as “ a plan for the enlargement of 
our provincial councils, for the enhancement of their 
status, the multiplications of their functions, the 
partial introduction into them of the elective prin- 
ciple, and the liberalization of their general character 
as political institutions.” 

iloEx-EY-Mi^ The Morley-Minto Reforms of 1909 
. marked a further stage in the deve- 
lopment of India’s legislatures. The legislatures, were 
considerably enlarged; majorities of non-officials were 
created in the provincial councils; the principle of 
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election was definitely accepted and the Muhammadan 
community was granted separate electorates. The 
legislatures also got additional functions and powers; 
they could by moving resolutions discuss administra- 
tive matters and by asking supplementary questions 
cross-examine Government on its replies to questions. 
But the changes introduced did not affect the old 
conception of the Coimcils. As the Montford report 
put it, “the Morley-Minto Reforms in our view are the 
final outcome of the old conception which made the 
Government of India a benevolent despotism (tem- 
pered by a remote and only occasionally vigilant demo- 
cracy), which might as it saw fit for the purposes of 
enlightenment consult the wishes of its subjects.” 
The concept of Responsible Government had not yet 
informed or guided the composition of our legisla- 
tures. Lord Morley who had piloted these changes 
himself disclaimed that they had anything to do with 
the development of responsible government. Respon- 
sibility which is the “ savour of popular government ” 
was wholly lacked by the Councils. 

7. POLITICAL DISCONTE3NT IN INDIA AND THE POLICY 
OP ASSOCIATION 

Pounc^ Awaken- While the British were consolidating j 

iNG IN India. . , . t j- -i. 1 — 

their rule m India by orgamsing 
the system of administration and establishing law 
and order, India’s political consciousness began to 
increase. A common government, a uniform sys- 
tem of laws, the liberalising influence of Western 
education specially that of English literature and 
history, the growth of speedy communications and 
means of transport and above all the cementing, 
influence of a common tongue— -the English Ian- 
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guage — gave India a sense of unity and national 
integrity which it had, perhaps, never attained 
before. Knowledge of England’s own democratic 
traditions and study of European and American 
histories awakened a desire for self-government in this 
country. It first took the shape of agitation on nar- 
rower issues but with the lapse of time, the issues 
became broader and broader. The Indian National 
Congress, founded in 1885, was at first a moderate 
political organisation concerned with demands which 
now appear ridiculously low— e.g., the presence of 
elected members in the Councils, the right to ask 
questions and discuss the budget, the limitation of 
military expenditure, etc. 


The NATtnuE op The British from the very beginning 
failed to appreciate the strength of 
infiuence which their own constitu- 
tional ideas had exercised over the educated classes 
in India. The problem had been created by their very 
success in providing a stable and sound machinery 
of Government. 

^^The following remarks of the Joint Parliamentary 
Committee, 1934 are very illuminating in this connec- 
tion. 


“We have emphasised the magnitude of the British 
achievement in India because it is this very achieve- 
ment which has created the problem which we have 
been commissioned by Parliament to consider. By 
^ transforming British India into a single Unitary 
•-restate, it has engendered among Indians a sense of 
political unity. By giving that State a Government 
disinterested enough to play the part of an impartial 
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arbiter, and powerful enough to control the disruptive 
forces generated by religions, racial and hnguistic 
divisions, it has fostered the first beginnings, at least; ' 
of a sense of nationality, transcending those divisions. 
By establishing conditions in which the performance of 
the fundamental functions of Government, the enforce- 
ment of law and order and the maintenance of an 
upright administration, has come to be too easily 
accepted as a matter of course, it has set Indians free 
to turn their minds to other things, and in particular 
to the broader political and economic . interests of 
their country. Finally, by directing their attention 
towards the object lessons of British constitutional 
history and by accustoming the Indian student of 
government to express his political ideas in the 
English language, it has favoured the growth of a 
body of opinion inspired by two familiar British 
conceptions; that good government is not an accept- 
able substitute for self-government and that the only 
form of self-government worthy of the name is gov- 
ernment through Ministers responsible to an elected 
legislature.”* ■ 

PoucTOF Instead of recognising the legitimacy of: 
AssociiATioN. demands, the British turned a deaf 

ear and pursued a policy of Association whereby a 
few Indians were associated with the administrative 
and legislative bodies. Some Indians were appointed 
to the higher posts in the civil services, others were 
admitted to the Executive Councils of the Governors 
and the Governor-General, and the number of Indian 
members in the legislatures was increased from time 
to time. This policy failed to satisfy the more ad- 
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vanced sections of the population and a definite conflict 
of opinion therefore became visible. 

8. THE DECLARATION OP AUGUST 1917 

The Great The beginning of the Great War in 
War, 1914-18. Europe in 1914 changed the whole situa- 
tion. The Princes and People of India made an excel- 
lent contribution by way of men and money to help 
the cause of Great Britain; moreover, that War was 
fought by Great Britain with slogans of “ making the 
world safe for democracy” and “ self-determination ” 
and it was only natural that India should receive in 
principle what England appeared to be fighting for! 

An-nocncement On 20th August 1917 the following an- 
oi August 1917. nouncement was made by the Secre- 
tary of State for India in the House of Commons con- 
cerning the future constitution of India. As it laid down 
the final goal of British policy in India, and turned a 
new Chapter in the constitutional development of this 
country, it deserves to be studied in extenso. 

“The policy of His Majesty’s Government with 
which the Government of India are in complete accord, 
is that of increasing association of Indians in every 
branch of the administration and the gradual develop- 
ment of self-governing institutions with a view to the 
progressive realisation of responsible government in 
India as an inte gral part of the British Empire. They 
have decided that substantial steps in this direction 
should be taken as soon as possible, and that it is of 
the highest importance as a preliminary to considering 
what these steps should be that there should be a free 
and informal exchange of opinion between those in 
authority at Home and in India. His Majesty’s Gov- 
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ernment have accordingly decided, with His Majesty’s 
approval, that I should accept the ¥iceroy’s invitation 
to proceed to India to discuss these matters with the 
Viceroy and the Govemrnent of India, to consider with 
the Viceroy the views of local Governments, and to 
receive with him the suggestions of representative 
bodies and others. 

“I would add that progress in this policy can only 
be achieved by successive stages. The British Govern- 
ment and the Government of India, on whom the res- 
ponsibility lies for the welfare and advancement of 
the Indian peoples, must be judges of the time and 
measure of each advance, and they must be guided by 
the co-operation received from those upon whom new 
opportunities of service will thus be conferred and by 
the extent to which it is found that confidence can be 
reposed in their sense of responsibility. 

“Ample opportunity will be afforded for public 
discussion of the proposals which will be submitted in { | 

due course of Parliament.” (Italics mine.) 



■nbie Third PerSod— 1917 to 1940— The Period of 
Gradual Development of Responsible Government 

CoNSTiTUTioNAi. The Declaration of August 1917 

in a new era in the consti- 
MENT OE August tutional development of India. The 
British Government for the first 
time accepted that the final goal of British policy X 
in India was “the gradual development of self- 
governing institutions with a view to the progressive 
realisation of responsible government in India.” (Italics 
mine). Hitherto, the British statesmen had not only 
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scrupulously avoided the use of such expressions as 
“responsible government ” with reference to India, but 
had even resented the suggestion of such a develop- 
ment being likely. Lord Morley, the Secretary of 
State for India in 1909, while proposing his reforms in 
the Government of India definitely asserted that his 
proposals had nothing whatsoever to do with the 
evolution of responsible government. He remarked, “If 
it could be said that this chapter of reforms led directly 
or indirectly to the establishment of a parliamentary 
system in India, I, for one, would have nothing at all 
to do with it.” 

1. THE MONTAGU-CHELMSPORD REPORT 
Pheliminary The Declaration was, therefore, lustily'""'-' 
cheered in India as the recognition — 
rather belated — of the fundamental right of the 
Indian people to govern themselves. While the 
general hopes of an immediate grant of substantial 
measure of self-government came to be pitched very 
high, there were some who regarded this promise as a 
mere “ill-considered” piece of war propaganda” which 
Great Britain might not implement after peace was 
restored. In order to give practical shape to the 
announcement, Mr. Montagu the then Secretary of 
State for India came to this country and in the com- 
pany of Lord Chelmsford, the then Governor-General, 
toured the country to get first hand knowledge of 
the political conditions and aspirations of the people 
of India. On the basis of this study, they made out 
a Report on Indian Constitutional Reforms, known as 
the Montagu-Chelmsford (or iSontford) Report. It 
was mainly on the basis of this Report that the 
Government of India Act, 1919, came to be modelled. 
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Main Concx-wsions o» The prominent features of the 

the MoNTFORB EeFOET, , . . , . , Xt- " T • i 

conclusions to which the Joint 
Authors came are embodied in the following four 
propositions:^ — 

1. There should be, as fsir as possible, complete 
popular control in local bodies and the largest possible 
independence for them of outside control. . 

2. The provinces are the doma in in which the 
earlier steps towards the progressive realisation of 
Responsible government should be taken. Some 
measure of responsibility should be given at once, and 
our aim is to give complete responsibility as soon as 
conditions permit. This involves at once giving the 
provinces the largest measure of independence, legist 
lative, administrative and financial, of the Government 
of India, which is compatible with the due discharge 
by the latter of its own responsibilities. 

3. The Government of India must remain wholly 
responsible to Parliament, and saving such responsi- 
bility, its authority in essential matters must remain 
indisputable, pending experience of the effect of the 
changes now to be introduced in the provinces. In 
the meantime the Indian Legislative Council should 
be enlarged and made more representative and its 
opportunities of influencing Government increased. 

4. In proportion as the foregoing changes take 
effect, the control of Parliament and the Secretary of 
State, over the Government of India and Provincial 
Governments must be relaxed. 

Their Consti- Thus ^y the first step towards the goal 

TUTIONAL SiGNI" « , , , , 

FicANCE. self-government was recommended. 

The Joint Authors, however, made it 
plain that such limitations on powers as they 
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were proposing were due only to the obvious 
fact that time was necessary in order to train 
both the representatives and the electorate for the 
work which they desired them to undertake; and 
that they offered Indians opportunities at short 
intervals to prove the progress they were making, 
and to make good their claim, not by the method of 
agitation but by positive demonstration, to the further 
stages in self-government which they had indicated. 
Their proposals did not constitute a final solution but 
only provided a stage on the journey to a goal. 

2. THE GOVERNMENT OP INDIA ACT, 1919 

Its Promjkent In accordance with the main propositions 
featcees. down by the Montford Report, the 

Act of 1919 had the following prominent features. (1) 
It enlarged the size of legislatures and introduced majo- 
rities of elected members returned on a wider fran- 
chise. The legislatures received additional powers by 
way of influencing and criticising the Government 
both at the Centre and in the provinces. They got the 
power of discussing the Budget before it was sanction- 
ed and of voting on certain demands for grants which 
were declared votdble, (2) As the provinces were to 
_i»«.be the domain where the first steps towards respon- 
sible government were to be taken, rules were made 
by which a line was drawn between provincial subjects 
and Central subjects, the provinces alone being nor- 
mally allowed to legislate on provincial subjects. The 
provincial subjects were further divided into Reserved 
and Transferred. A number of^ subjects like Local 
; Self-Government, Public Heal^, Education, Sanita- 
tion etc. were transferred to the control of Ministers 
appointed by the Governor of the province from among 
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the elected members of the Legislative Council of the 
province. These Ministers were made responsible to 
the Legislative Council. The remaining subjects like 
Law and Order, Land Revenue, Finance, etc., were 
retained by the Governor and were administered by 
him through the Members of his Executive Council 
who were not in any way responsible to the Legisla- 
ture. The principle underlying this division of func- 
tions was thus expressed by the Montford Report. 
“Their guiding principle should be to include in the 
transferred list those departments which afford most 
opportunities for local knowledge and social service, 
those in which Indians have shown themselves to be 
keenly interested, those in which mistakes which may 
occur though serious would not be irremediable and 
those which stand most in need of development. In 
pursuance of this principle we should not expect to 
find that departments primarily concerned with the 
maintenance of law and order were transferred. Nor 
should we expect the transfer of matters which vitally 
affect the well-being of the masses who may not be 
adequately represented in the new Coimcils, such' for 
example as the questions of land-revenue or tenant 
rights.”* This dual government or the division of 
control over the affairs of the government is popularly 
known as Dyarchy. Under it, the two halves of ad- 
ministration remained responsible to different masters, 
the Ministers being responsible to the Legislature and 
the Executive Councillors to the Crown. (3) The Central 
Executive, however, continued to be wholly responsible 
to the Secretary of State and the British Parliament, 
the legislature being given powers of criticising and 
exposing the Executive and discussing questions of 

* Montagu-Chelmsford Report, p. 154. 
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policy. (4) The control of the Secretary of State for 
India over Indian affairs was completely relaxed in 
respect of provincial matters “transferred” to the 
Ministers, except to secure certain specified purposes. 
In “Reserved” matters in the provinces and in the 
affairs of the Central Government, the Secretary of 
State did not ordinarily intervene when the Govern- 
ment and the Legislature were in agreement. Thus 
while the position of the Secretary of State remained in 
theory supreme, by a process of convention, his 
control over Indian affairs was relaxed. , 


3. THE NON-CO-OPEBATION MOVEMENT 

DisAHfoiNiMENT The complote irresponsibility of the Exe- 
iN India. cutive to the Legislature at the Centre, 

the transfer of only the less important departments of 
the Government in the provinces, the inherent diffi- 
culties of a dyarchical form of Executive, the retention 
of nominated members in the Central and provincial 
legislatures, and the grant of over-riding powers to 
the Governors and the Governor-General naturally 
failed to satisfy the aspirations of the politically 
minded citizens of India who had confidently looked 
forward to a much more substantial and sweeping 
grant of power to the people in view of the Declaration 
of August 1917. 


Factors Leading 
TO Nok-CoofeeA' 
TION, 


This disappointment, however, coin- 
cided with two other factors, the 
sufferings of the masses in India 


due to a rise in prices and failure of the monsoon and 


the increasing anxiety of the Muhammadans in India 
who wanted, after the Great War, that the Allies 
should restore the Sultan of Turkey to his pre-war 
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position. These diverse factors, political, economic 
and religious, were combined under a joint Non-Co- 
operation and Khilafat Movement led by Mahatma 
Gandhi with the assistance of the Ali brothers. 

, The objects of the Non-Co-operation movement 
were thus summed up by the Simon Commission 

Objects of the “The aims of the rank and file of the 

IfjLOVJEJMCE'NT 

Khilafat Section of the movement were 
simple — they were concerned for the political and 
religious future of Islam. Mr. Gandhi’s objectives 
were less definite. He stood for the ideals and the 
civilisation of India as against those of Europe; for the 
cult of the spinning wheel and the simple economies 
of the village, as against the factories, the railways 
and the “materialism” of the West. But among his 
allies were many whose political and economic out- 
look and way of life were European. It is not 
surprising, therefore, that Mr. Gandhi never found it 
easy to define what “Swaraj” would mean in actual 
practice, his accounts of it varied from time to time 
i'and were always nebu lous. But the critical side of 
his doctrine was clear enough. Mr. Gandhi preached 
that British Rule had impoverished India and destroy- 
ed its liberties. The existing Government and all it 
stood for were “Satanic”, and the only cure was to 
end it.” 

Its Deterio- The movement was organised on the lines 
of non-violence and took the form of 
“non-co-operation”, i.e. refusal to pay Gov- 
ernment dues and organised mass disobedience to the 
laws and to the orders of administration, the aim 
.^-being to jparalyse the Government. The movement, 
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though non-violent in the beginning, soon deteriorated 
and acts of violence against person and property be- 
came frequent; the height of violence was reached 
when “Twenty-one police-constables were murdered 
V-; with revolting cruelty at Chauri Chaura in the United 
^ ' Provinces by a mob acting under the excitement of the 
anti-Government movement.” i 

CoNGEEss Entky The movement had to be suspended 
^toLegisla- Congressmen who had boycotted 

the first legislatures (1920-23) elected 
under the Reform of 1919, decided under pressure from 
the moderate elements in the Congress led by Pandit 
Motilal Nehru and Mr. C. R. Das to enter the Legislative 
Councils. The entry of the Congress in the Legislatures . 
U was marked by obstructionist tactics aiming at consti- ’ 
tutional deadlocks. TSe Congress candidates seeking 
‘^election to the legislatures took a pl edg e of “uniform, 
continuous and sustained obstruction with a view to 
making government through the Assembly and the 
Councils impossible.” The “ Swarajists,” as these 
Congressmen were then called, secured a striking 
success at the elections and captured forty-five seats 
in the Central Assembly. They could not, however, 
do much as they were easily out-voted in a house of 
one hundred forty and odd; they were, therefore, 
compelled to follow a policy of compromise. In the 
provinces, the success of the Swarajists was not imi- 
form. In Bengal, theirs was the largest party in the 
legislature and in the Central Provinces they obtained 
a clear majority. But in accordance with their tactics, 
they refused to accept Ministerships, systematically 
withheld all supply for which their consent was neces- 
sary and reduced the salaries of Ministers appointed 
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by the Governor from other parties to Rs. 2 per anmim. 
The Governor was thus forced to take over the admin- 
istration of the transferred subjects, thereby acknow- 
ledging the unworkability of the constitution. In other 
provinces, the Swarajists gave much less trouble and 
the administration was carried on pretty smoothly. 

4. THE SIMON COMMISSION AND ITS REPORT 

Appointment The attention of India was soon diverted 
COMMSSION. to the appointment of a Royal Com- 
mission as provided for by the Act of 
1919. The Act had laid down that at the expiration of 
ten years a Statutory Commission appointed by His 
Majesty should inquire into the working of the system 
of government in India and report as to whether and 
to what extent it was desirable to establish the prin- 
ciple of responsible government, or to extend, modify 
or restrict the degree of responsible government. A 
Commission presided over by Sir John Simon was 
accordingly appointed in 1927 but as its personnel did 
not include a single Indian it gave rise to protests in 
this country. The Commission’s enquiry was boycotted 
by many political bodies in India including the Con- 
gress; the evidence collected by the Commission was, 
therefore, not quite representative of the political 
opinion of the advanced sections in India. A Com- 
mittee, consisting of the members of the Central 
legislature, and a number of provincial committees, 
consisting of the members of the provincial legislatures, 
were formed to asist the Commission, but their 
position was definitely subordinate. 

Its Report. The Report of the Simon Commission was 
published m 1930 but was condemned as reactionary 
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by the nationalist opinion in India. The chief draw- 
back of the report was that it did not recommend any 
material advance towards the goal of responsible 
government at the Centre. 


5. THE CIVIL' DISOBEDIENCE MOVEMENT AND THE 
ROUND TABLE CONFERENCES 

The Cmi Disobe- Shortly before the publication of the 
BiENCE Movement. x xi t t i ^ 

report, the Indian National Congress 

led by Mahatma Gandhi had launched a Civil Disob- 
edience Movement and the unsatisfactory nature of the 
Commission’s findings imparted additional force to it. 
The rate at which India’s political aspirations were 
mounting higher and higher left no doubt that the 
Simon Commission Keport would never be accepted 
by the people of India as a basis for a future constitu- 
tion of their country. 


The Round Table The British Government accordingly 
CoNPEEENCEs. dcclded to call a Roimd Table Con- 
ference of members of His Majesty’s 
Government and the representatives of India. The 
British Government took upon themselves the 
responsibility of selecting India’s representatives at 
this Conference with the result that the people of 
India did not from the very beginning have any con- 
fidence in the so called “representatives”; moreover, 
I the Indian National Congress had already committed 
itself to a subve rsive movement of civil disobedience 
and had, therefore, refused to join the deliberations of 
the first Round Table Conference which began in 
November 1930. In the beginning of 1931, Lord 
Halifax (then known as Lord Irwin) who was at that 
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time the Viceroy of India persuaded Mahatma Gandhi, 
by giving him certain assurances embodied in what 
is known as the Gandhi-Irwin Pact, to suspend the 
Civil Disobedience Movement and to proceed to London 
to participate in the Second Eound Table Conference. 
Mahatma Gandhi went to London as the sole repre- 
sentative of the Indian National Congress; he was not, 
however, impressed with the desire of the British 
Government to part with power and therefore 
returned to India only to res ume his movement. The 
Third Hound Table Conference was then held towards ' 
the end of 1932. 

The Emebgexce The deliberations of these conferences 

OF FeDERxITION. , , t I * e 1 -I J 

proved valuable in so far as they led to a 
frank exchange of opinion between the leaders of the 
two countries. The difficulties of introducing full 
responsible government at one stroke became appar- 
ent, but by far the most important idea that emerged 
was the acceptance of the principle of Federation as 
the basis of the new constitution for India. It was 
realised that it was desirable to bring the Native States 
in a common organisation at the Centre with British 
Indian provinces. The Unitary form of government 
hitherto prevailing in India was declared unsuitable 
if the States were to be included, and the ideal of 
an All-India Federation was, therefore, unanimously 
accepted. 

6. THE JOINT PARLIAMENTARY COMMITTEE 


The j. p. c. In the light of the discussions at 
Hepoet. Round Table Conferences, the 

British Government laid dovra the 
measure of political advance they were prepared 




S6 


HOW INDIA. IS GOVERNED 


to grant to India, in the form of a White Paper. A 
Joint Select Committee of the two houses of Parlia- 
ment, under the Chairmanship of Lord Linlithgow, was 
appointed to review the question once more. The 
Committee was assisted by Delegates from India but 
it appears that not a single major proposal of the 
Indian Delegates was accepted. The Report of the 
Committee was made the basis of the Government of 
India Act, 1935. 

7. THE GOVERNMENT OF INDIA ACT, 1935 

Its Prominent The prominent features of this Act are; — 
Features. acceptance of an All-India Fede- 

ration, (2) the introduction of partial responsibility in 
the form of Dyarchy at the Centre, (3) the grant of 
‘autonomy’ to the provinces and (4) Safeguards, Reser- 
vations, Special Responsibilities, over-riding powers, 
etc., in the hands of the Governors and the Governor- 
General. 

Its Reactionary The details of the Act are discussed at 
Character. length in the following chapters, but 

here it is enough to notice that the whole scheme em- 
bodied in the Act of 1935 appeared grossly inadequate 
from the point of view of transferring any real power 
to the people. It was regarded as reactionary and 
dangerous by many and was, on the whole, received 
with indignation and resentment in this country. 

8. INTRODUCTION OP THE PROVINCIAL PART OF THE 
NEW CONSTITUTION 

^suRANCEs As the federal part of the Constitution was 
oNTEovERSY hitroduced some time after the pro- 

vincial part had been in operation, the new constitution 



i 
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was introduced in the provinces from 1st April 1937. 
The Indian National Congress decided to contest the 
elections to the new provincial legislatures and found 
itself returned in clear majorities in six out of eleven 
provinces. The responsibility of the formation of 
Ministries in these provinces had, therefore, to be 
, shouldered by Congressmen who, after great hesita- 
’ • 4 ''tion, and with the avow ed object of wrecking the con- 
stitution, decided to accept offices provided the Gover- 
nors of the provinces gave a solemn assurance that 
they would not in practice exercise the special powers 
given to them by the Act of 1935. In other words, they 
wanted to make use of their strength in the legislature 
in reducing the Governors’ powers to a dead-letter and 
thereby removing the chief impediment in the way of 
the establishment of Responsible Government in the 
provinces. When, therefore, the Governors of these 
six provinces sent for the leaders of the Congress party 
in the legislature in each province, the leaders asked 
for the above-mentioned assurances which the Gov- 
ernors declared they were xmable to give in face of 



the express provisions of the Act of 1935, 


^ constitutional deadlock thereupon re- 
sulted and the Governors were compelled 
to carry on the administration with the help of Minis- 
ters who did not command a majority in the 
legislature. The formation of such “interim mini- 
stries ” at the very beginning of the constitution was 
widely ridiculed. 


ACCEPTS In July 1937, the situation was changed 
by the assuring speeches of the Secre- 
tary of State for India and the Governor-General and 
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the Congress decided to form ministries in the six 
provinces of Bombay, Madras, United Provinces, 
Central Provinces and Berar, Bihar and Orissa where 
they had clear majorities. Sometimes later, the Con- 
gress in coalition with other parties was able to form 
ministries in the North-West Frontier Province and 
Assam also. 


9 . THE WORKING OP THE PROVINCIAL CONSTITUTION 
Governors as After the initial difficulty described above 
NAi Heads. was got Over, the working of the provin- 
cial constitution was, everywhere, smooth 
^ beyond all expectations. The Assurances controversy 
'I^had clarified the issues and the Governors acted tact- 




fully and allowed the Ministers full scope for putting 
into operation their own programmes. There were 
incidents in the life of the United Provinces, Bihar, 
Orissa and Central Provinces Ministries which 
raised first class constitutional issues; a full account of 
these will be found in the Chapter on “Provincial Con- 
stitution at Work,” but the manner in which they were 
tided over bore testimony to the spirit of good wHl 
prevailing on both sides. 

Controversy The comparative success of the provincial 
pSd^mon. constitution raised the question of the 
introduction of an All-India Federation 
and it was only natural that those who had. tasted 
power in the provinces should be the first to de- 
mand that the Central Government should be 
brought in line with the new conditions prevail- 
ing in the provinces. The attitude of the country 
to the scheme of the All-India Federation as pro- 
posed by the Government of India Act, 1935 
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was definitely hostile, but while some favoured the 
securing of a few modiJfications, others wanted to drop 
it ‘lock, stock and barrei*. 


The beginning of the year 1939 saw the 


:: Ame-ni)ment op 
. THE GoVEKNMENT . 

OF Inbia Act* worsening of the political situation in„ 
Europe and this led to a clamour for a 
in order to secure full responsible government 
at the Centre. In the meantime, the possibility of India 
being involved in War drew the attention of the British 
Government to an omission in the Act of 1935 by which 
provision had been made for the Federal Legislature 
to make laws on provincial subjects in case of an 
emergency, but no authority had been given to the 
officers of the Federal Government to undertake the 
execution of such matters. This was corrected by the 
Amendment of the Government of India Act, which 
was introduced shortly before War broke out in 
September 1939. 




10. RESIGNATION OF CONGRESS MINISTRIES 


Dkmakb for The War in Europe had immediate 

Declaration of „ , . . , 

India’s Political effect On political events in India. 

When Great Britain declared war 
against Germany, India too was officially declared 
at war with that country, without the consent 
of the people or of their representatives in the legis- 
lature. Though the sympathies of the Indian 
• people were clearly with Great Britain in her 
struggle against the Nazi Rule in Germany, certain 
sections of the population saw in the pr edicament 
Great Britain an opportunity for Indiar**’The Indian 
National Congress asked for a clear statement from 
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the British Government that at the end of the War, 
India would be given the right to frame her own Con- 
stitution (through a Constituent Assembly) which 
may amount to complete independence. The British 
Government, while giving a general assurance, dwelt 
on the complexity of the Indian problem and ■ the 
Secretary of State for India referred in particular to 
the lack of unity among the different communities in 
India and the consequent inability of the British to 
divest themselves of their responsibility for the wel- 
fare and good government of the people of India. 

Fah-tjee of The Congress Ministries in the eight 
Machinery. provinces thereiipon resigned offices 
in November, 1939, thus leaving only 
Bengal, Sind and the Punjab governments to function 
as before. The Governor of Assam was able to form an 
alternative Ministry but the Governors of the remain- 
ing seven provinces were compelled to declare the 
failure of Constitutional machinery and to take over the 
entire control of administration in their own hands, as 
authorised by Section 93 of the Government of India 
Act, 1935. The legislatures were suspended, the Gov- 
ernor assuming to himself all the legislative powers of 
the Provincial Legislature. A few senior Government 
officials were appointed in each province to act as 
Advisers to the Governor to assist him in carrying 
on the government. 

11. THE PRESENT POSITION 

The administration in seven provinces, Bombay, 
Madras, United Provinces, Central Provinces and Berar, 
Bihar, Orissa and N. W, Frontier Province is at the 
time of writing in the hands of the Governors, the 
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Ministries having resigned and the legislatures having 
been suspended. The federal part of the Constitution 
seems nowhere near introduction and the present 
structure of the Central Government continues to be 
modelled mainly on the lines of the Government of 
India Act, 1919. The political situation in Europe shows 
no signs of clearing up; if anything, it is thickening 
day by day. The British Government have definitely 
declared that India would get Dominion Status as 
soon after the war as possible. But the exact content 
of that very indefinite expression Dominion Status and 
the time and manner of its grant remain indeterminate.* 
The immediate political future of India hangs in the 
balance. 

* In the United Kingdom and the Dominions were declared in the words 
, rl- tlie Imperial Conference to be “Autonomous Communities, within 

the British Empire, equal in status, in no way subordinate, one to another in any 
aspect of their domestic or external affairs, though united fav a common allegiance 
to the Crown and freely associated as members of the British Commonwealth of 
Nations. 


CHAPTER 11. 


THE CENTRAL EXECUTIVE. 

ThePeesent Pending the inauguration of the All- 

StEECTURE OF THE : r ~7 ' , ' , 

Central Govern- India Federation as laid down m: the 
MENT. Government of India Act, 1935, the 

present structure of the Government of India continues 
to be based on the provisions of the Government of 
India Act, 1919, with certain modifications. The Act of’ 
1919 had veste d the superintendence, direction and 
control of the civil and military government of India 
in the Governor-General in Council who was required 
to pay due obedience to all such orders as he might 
• receive from the Secretary of State for India. 

1. THE GOVERNOR-GENERAL 

The Appoint- At the head of the present Central Exeeu- 
GoVernor- tive is the Governor-General, also known. 
General. ^2 Viceroy since 1858 and now combining: 
the office of the Crown’s Representative in relation to 
Indian Native States. He is appointed by His Majesty 
on the advice of the British Prime Minister, usually 
from among prominent public men of high rank and 
noble birth. No rigid qualifications are laid down but 
an attempt is generally made to secure a man of out- 
standing ability with extensive parliamentary or ad- 
ministrative experience. He may not have detailed 
knowledge of Indian conditions but should have a 
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fresh and vigorous mind and a liberal outlook. The 
Governor-General is the most highly paid official in 
the world and in his capacity as the Crown’s Repre- 
sentative in relation to Indian States shares in regal 
dignities. No wonder, therefore, that the best people 
available in the Empire are often attracted to this “the 
most picturesque and distinguished office in the over- 
seas service of the British Crown.’”” The appointment 
of the Governor-General is not for any fixed term but 
by convention it is continued for five years during 
which period he can, after the passing of the Leave of 
Absence Act, 1924, enjoy leave of absence from India 
only once and for a period not exceeding four months. 

The Character The Governor-General’s is not a party 

OF HI.S Office. . , , • xt n - 

office in as much as changes m the Bri- 
tish Ministry do not ordinarily affect his position. Acute 
personal differences between him and the Secretary 
of State may, however, bring about his resignation. 
The possibility of such an occurrence is remote as all 
political parties in England have more or less a similar 
outlook on Indian affairs, and changes in the strength 
of the political parties do not, therefore, materially 
affect British policy with respect to India. The Minis- 
tries in England may come and go but the Governor- 
General continues for his period of five years. 

2. THE EXECUTIVE COUNCIL 

Its The Governor-General’s Executive Coun- 

CosiFosmoN. established by the Regulating 

Act of 1773. Since then it has undergone several 
changes in its composition, functions and powers. It 
consists of such number of members as His Majesty 

Simon Commission Report, Vol. I, p. 177, 
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may decide. At present, there are seven members in- 
cluding the Commander-in-Chief who is an extra- 
ordinary member. They are all appointed directly by 
the Crown, usually on the recommendation of the 
Governor-General. Three of the members must be 
persons who have been for at least ten years in the 
service of the Crown in India and one must be a 
Barrister of England or Ireland, an Advocate of Scot- 
land or a pleader of a High Court of India of not less 
than ten years’ standing. This gives the Council an 
ofl&cial complexion, for the membership of the Council 
is regarded as a prize post to be aspired for by the ’ 
ablest among the members of the Indian Civil Service. 
Though the qualifications prescribed do not exclude 
Indians from appointment, in practice no Indian was 
appointed till 1909. Since 1921, three of the members 
are Indians, though no such rule exists. This has been 
done in pursuance of the declared policy of increasing 
association of Indians in every branch of the adminis- 
tration. The tenure of the members is not fixed but is 
usually five years and, like the Governor-General, they 
can enjoy leave of absence only once and for not more 
than four months. 

PoKT-roLio Since the days of Lord Canning the mem- 
bers of the Executive Council work 
according to the Portfolio system by which each of 
them is in charge of one or more departments. The 
distribution of work is done by the Governor-General 
who not only supervises and controls the general ad- 
ministration but is himself in charge of Foreign and 
Political department. The Commander-tn-Chief con- 
trols Defence including the army, the navy and the 
air force; the Home-Member is in charge of All-India 
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Services, Police, Prisons and certain judicial matters 
withm the scope of the Central Government; the Law 
Membeys the head of the Legislative department and 
looks after the drafting of new laws; the Finance 
Member controls all financial matters including the 
raisuig of revenues, preparation of the budget, banking 
currency and exchange; the Member iS Charge S 
Communication looks after Railways, Roads, Posts, 
Telnraphs, Wireless, etc.; the Commerce Member 
controls India’s trade and industry, and lastly there is 
a Member in charge of Education, Health and Lands. 

MEraoDop There is, thus, a 
between the work c 
and matters concerning each d( 
disposed of by the Member-in- 

with the Governor-General. T 

the Governor-General duly informed t'fT; 
matters in his department. Immediately 
Member- - ^ 


clear cut distinction 
if different departments 
partment are normally 
■charge in consultation 
Each member is to keep 

[ of all important 

. ^ below the 

'in-Charge of each department is a Secretary 
who IS generally a senior member of the Indian Ciyil 
Service and is the administrative head of each depart- 
ment. He has the right of direct access to the 
Governor-General whom he sees about once a week. 
This practice is a relic of the old days when the Exe- 
cutive Councillors could not be trusted with too much 
power. Even now it materially detracts from the 
prestige and influence exercised by the Executive 
Councillors who often find that their Secretaries have 
already prejudiced the mind of the Governor-General 
in particular eases. The Secretaries have also the 
right to attend meetings of the Executive Council in 
order to supply the Members such information as they 
may require. 


’ ^ ' •; I f-] i 
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Meewngs of To matters of general and vital importance 
AND ITS relating to administrative policy, the 
Decisions. Governor-General and his Council give 
collective thought. The Governor-Gene- 
ral decides the time and place of the meetings of the 
Council and prepares rules of procedure to be follow- 
ed at such meetings. He is the ex-officio president of 
the Council and takes the chair at all its meetings and 
nominates a Vice-President who presides in the absence 
of the Governor-General. The decisions of the Coimcil 
are usually arrived at after a full discussion and 
matters are rarely pressed to a division. But if that 
becomes necessary the Governor-General is normally 
bound by the decision of the majority of those present 
and if they are equally divided, he or the other person 
presiding, has a casting vote. The Governor-General, 
however, has the final power of over-riding a majority 
or even a unanimous decision of his Council if he is 
of opinion that that is essential for the safety, tran- 
quillity or interests of British India or any part thereof. 
In such cases, the matter may be reported to the Secre- 
tary of State for India if any two members of the over- 
ridden majority so desire. This emergency power in 
the hands of the Governor-General is only in the 
nature of a reserve and its very existence prevents the 
-formation of any stiff opposition to the Governoiv 
General or of any clique the like of which frustrated; 
the designs of Warren Hastings, the first Governor- 
General. In fact, it was the sad experience of that 
unfortunate Governor-General that necessitated the 
grant of this power to the Governor-General in 1786. 


I: 
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3 . THE RELATION OF THE GOVERNOR-GENERAL TO 
HIS EXECUTIVE COUNCIL 

SijsoBDiNATioN In the Central Executive, the Gover- 
CotiNciLLOHs TO nor-Geuerals position is distinctly 
thb: Gkjv-EENOE- superior to that of his Councillors who 

CeNEBAI,. i 1 ■ 1 • ■ 

are technically his colleagues in so 
far as they are appointed by the Crown and further 
in so far as their decisions are normally binding upon 
the Governor-General. In fact, they occupy a clearly 
subordinate position and this is due to several reasons 
the most important of which are indicated below. 

Reasons. Firstly, the Executive Councillors gene- 
rally owe their appointment to the Council to the 
recommendation and influence of the Governor-Gene- 
ral to whom, again, they look up for promotion to 
higher offices e.g. Governsorships of provinces. 
Secondly, it is the Governor-General who distributes 
work among the members and exercises general super- 
vision over their departments, keeping himself duly 
informed both through the members and their Secre- 
taries. Thirdly, the decisions of the Council over which 
he presides can, in the last resort, be over-ridden by 
Mm. Fourthly, the Executive Council is a hetero- 
genous group — consisting not of any single political 
party but of the Commander-in-Chief, three or four 
Civilians and the remaining non-official Indians of 
whom one is usually a Muhammadan. Since they 
‘represent’ no body and have no joint responsibility, they 
do not develop any team spirit and cannot, therefore, 
offer any effective and united opposition to the Gover- 
nor-General. There is, instead, an atmosphere of 
respectful submission and obedience. 

\S J . 
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the Governor^General occupies 

Unique a unique position in the constitution. He 
Position. jg j^ot merely the head of the Central 
Executive but has many other responsibilities and 
powers. As Viceroy or Representative of the Crown, 
he is clothed with regal authority and exercises all the 
powers of the Crown in relation to Native States. As 
head of the Central Legislature he wie lds vast legisla- ' 
tive and financial powers which are discussed fully in 
the next Chapter. He has, besides, executive and 
legislative powers in relation to the provinces and 
controls their government. 


r Conclusion. Thus, a formidable combination of rights 
and responsibilities in the hands of the Governor- 
General makes him by far the most powerful authority 
in India, before whom the members of the Executive 
Council sink into insignificance. What Sir O’Moore ' 
Creagh said about this many years ago is still true. 

He is said to have remarked, “the mental attitude of 
the Members of the Council to the Governor-General 
“■is one of obsequious respect, which causes them — ^with 
rare exceptions — ^to treat his slightest wish as Khati- 
Sheriff, to be disregarded at their peril .” Nevertheless 
as a purely advisory body, the Executive Council is of 
valued assistance to the Governor-General. Its mem- 
bers provide him with the necessary knowledge of the ‘ 
country and its problems and thus enable him to 
appreciate the issues and maintain continuity of policy. , 



CHAPTER III. 


THE CENTRAL LEGISLATURE 

The present Central Legislature consists of the 
Governor-General and two Chambers, viz., the Legis- 
lative Assembly or the Lower house and the Council of 
State or the Upper house. The introduction of this 
bicameral form of the legislature dates from the Act 
of 1919; prior to that there was only one Chamber. 

% I. Composition of the Legislature 
1. NUMBER OF SEATS 

The COVNCII. The Council of State consists of a maxi- 

OF oTATE. 

mum number of sixty members of whom 
thirty-four are elected and twenty-six nominated by 
the Governor-General. Of those nominated twenty 
are officials and the rest non-officials.. There is thus a 
narrow and precarious elected majority".'.; “ 

The LEOISI.4.TIVE The Legislative Assembly consists of a 
minimum of one hundred and forty 
members, at least five-sevenths of whom are to be 
elected and of the remaining at least one-third are 
to be non-officials. The present strength of the Assem- 
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bly is one hundred and forty-five of whom one hundred 
and five are elected, twenty-six are nominated officials 
and fourteen are nominated non-officials. The Assem- 
bly is thus a larger house with a wider elected 
majority. 


Nominated The officials nominated to the two 

NonS^ct^s. Chambers include all members of the 
Governor-General’s Executive Coun- 
cil, who are nominated members of one of the 
Chambers though they have a right to attend and 
address both. Besides, there are other high officials 
from the Central and the Provincial Governments. 
Among the nominated non-officials in the Assembly 
are the three sole representatives of the Depressed 
Classes, Indian Christians and Anglo-Indians, respec- 
tively. 


2. DISTRIBUTION OF SEATS 

Seats Distki- The elected members are returned from 
Dxwekent the different provmces ‘hn proportions 
Peovinces. which do not appear to bear any close 
resemblance to the distribution of popula- 
tion or area, but on a basis which presumably reflects 
consideration of the importance of each province.”* 


Disteibotion The seats assigned to different provinces 
MUNiTiEs. Are further distributed among the dif- 
ferent communities and interests, as shown in the 
following tables : — 


• Simon Commission Report^ Vol. I, p* 165* 
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3„ ' METHOD OF ELECTION 

What^ar^ ' Seats are not only .assigned on a communal 
Electorates ? SO that each major community has 

a guaranteed number of representatives, 
but they are filled by the system of Communal electo- 
rates i.e. by election at which only the voters belonging 
to that particular community are allowed to exercise 
their right of vote. This necessitates the division of 
the electorate into communal groups and the compila- 
tion of separate electoral rolls for each community. 
This system is to be distinguished from the practice 
prevailing in Western countries where religious or 
communal distinctions are regarded as simply irrele- 
vant from the political point of view and are not, there- 
fore, given any recognition in the mode of election; each 
.locality or interest, irrespective of the different reli- 
^ gious allegiance of its members, sends its representa- 
tives to the Legislature. It has further to be distin- 
guished from the system of Joint or Mixed Electorate 
with Reservation of seats. In this system seats are 
reserved for different communities and so only mem- 
bers of those particular communities can contest those 
seats, but all voters, irrespective of the community to 
which they belong, may vote for candidates seeking 
election. The system of separate electorates adopted 
in India is, however, communal through and through. 

4. FRANCHISE 

Council of There is no uniform franchise for the 
State. Council of State and the Legislative 

Assembly throughout India. It varies in the different 
provinces, the idea being to take into consideration the 
f prevailing local conditions. In Bombay Province the 
following persons have the right to vote at elections to 
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the Council of State (i) Those who pay income tax 
on an annual income of not less than Rs. 30,000, (ii) 
those who own land and pay land-revenue of not less 
than Rs. 2,000 per year, (iii) those who are Sardars, 
Talukdars, Inamdars etc. . . ., (iv) those who are or 
have been Presidents or Vice-Presidents of any Mimici- 
pality or District Local Board, (v) those who are or 
have been members of the Senate or fellows of a 
University, (vi) those who are or have been members 
of any legislative body in India, and (vii) those who 
enjoy the literary titles of Mahamopadhyaya or 
Shams-ul-Ulema. 


Chahacter of Thus “ the electorate for the Council of 
^State.^^ State has been so framed as to give 
the Upper House a character distinct 
from the Legislative Assembly, and indeed the fran- 
chise is extremely restricted. Property qualifications 
have been pitched so high as to secure the repre- 
sentation of wealthy landowners and merchants; 
previous experience in a Central or provincial 
legislature, service in the chair of a Municipal 
Council, membership of a University Senate and 
similar tests of personal standing and experience 
in affairs qualify for a vote.”* The Council 
' of State is thus an oligarchical body composed entire- 
ly of conservative elements in the country. It can 
hardly claim to be a representative body considering 
that 32 members returned from British India which 
has a population of over 250 millions of people were 
elected by only 17,000 voters! No woman is entitled 
to sit in the Council of State or to vote for election to 
it. It is, however, open to the Council of State to 
remove either of these barriers by passing a resolution. 

* Simon Commission Beport, Vol, I, p. 163. 
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The Legisla- In case of the Legislative Assembly the 
■nvB Assembly. franchise is much wider. In Bombay, 
all those who pay income-tax, or land-revenue of not 
less than Rs. 75 per year (this amount is reduced to 
Rs. 37-8 in the case of districts like Ratnagiri and 
Ranch Mahals and Upper Sind Frontier) have the 
right to vote. The total electorate in 1926 was about 
14 million voters who returned 105 members from 
British India and Burma. 

5. TENURE 

The tenure of the Council of State is five years 
while that of the Assembly is three years. The Gover- 
nor-General can dissolve either house before the 
expiration of such period or can extend such period 
if in special circumstances he thinks fit. 

6. CRITICISM OF THE COMPOSITION OP THE CENTRAL 

LEGISLATURE 

Cm^EK Composition of the present Central 

HAMBEK. Legislature has four prominent characte- 
ristics which deserve notice. It is, firstly, a bicameral 
legislature. The Act of 1919 gave to India for the first 
time a second Chamber. The intention of the Joint 
Authors of the Montford Report in setting up such a 
body was merely to secure expert revision of measures 
of legislation passed by the lower house, but the Parlia- 
mentary Committee which considered that Report 
over-ruled the idea and provided for a full-fledged 
second Chamber with powers co-equal with those of 
the Assembly, except in matters of voting demands for 
grants and originating finance bills. It may be said 
that all important democratic countries usually have 
a Second Chamber which serves as a check upon hasty 
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legislation;, secures representation of , certain interests 
and exercises a stabilising on the general 

tempo of political life. But in India where, the Legis- 
lative Assembly has hardly any real power either in 
legislation -or in finance and-has no'power to; hold the 
■Executive responsibile to it, the creation' . of such 'a 
' Chamber was superfluous . The Governor-General ^ is 
armed with all powers of control over the Assembly^ 
thereby elimiriating any need of a check over its acti- 
vities. 


Its Conservative Secondly ^ the conservative character 
Character. , Council of State as seen from 

its' large number of nominated members and high fran- 
chise, could not but exercise a reactionary influence on 
Indian political life. It has actually, on various occa- 
sions, passed laws for the Executive -which the; 
Assembly has refused, thereby diminishing what little 
' control the Assembly might have exercised if it had 
been left alone. 


Nominated Thirdly, the presence of nominated mem- 
Members. . -^ers, specially officials, in both Chambers 
gives the Houses an atmosphere of unreality. These 
do not ^represent’ anybody except themselves and their 
government; the officials have necessarily to vote on 
every issue in accordance with the wishes of the 
government and even the nominated non-officials who 
owe their ' seats , to the benevolence 'of the Executive 
dare not oppose the wishes of the government, other- 
wise their fixture nomination is at stake. With a solid 
hloc of votes thus ^aranteed to the Government, it 
requires Herculean efforts on the part of the elected 
members to join hands and defeat the Government. 
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Tedsib Condem- 

KATION. 


e?,™tor1tos But perhaps the most unsatisfactory 
feature of the composition of the 
present Central— and provincial— Legislature is the 
adoption of Separate or Communal Electorates— “ the 
provision by law that a particular religious community 
shall be represented in a popular legislature solely by 
members of its own body, with a guarantee as to how 
many communal seats there shall be.”* 

The Montagu-Chelmsford Report 

which examined this question tho- 
roughly came to the conclusion that Communal 
Electorates were opposed to the teaching of his- 
tory, would stereotype existing relations between 
the different communities in India and would 
constitute a serious hindrance to the development 
of self-government. They said, “We conclude 

unhesitatingly that the history of self-government 
among the nations who developed it, and spread it 
through the world, is decisively against the admission 
by the State of any divided allegiance; against the 
State’s arranging its members in any way which en- 
courages them to think of themselves primarily as 

citizens of any smaller unit than itself Division 

by creeds and classes means the creation of political 
^ camps organized against each other, and teaches men 
."'■to think as partisans and not as citizens; and it is 
difficult to see how the change from this system to 
national representation is ever to occur. The British 
Government is often accused of dividing men in order 
to govern them. But if it imnecessarily divides them 
at the very moment when it professes to start them 
on the road to governing themselves it will find it diffi- 
cult to meet the charge of being hypocritical or short- 

* Simon Commission Report Vol. II. 56. 
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sighted. There is another important point. A mino- 
rity which is given special representation owing to its 
weak and backward state is positively encouraged to 
settle down into a feeling of satisfied security; it is 
under no inducement to educate and qualify itself to 
make good the ground which it has lost compared with 
the stronger majority.”’^ (Italics mine). 


Re.4sons for It IS difficult to conceive of a greater 
indictment couched in a more appro- 
priate language. The Simon Commission also expressed 
themselves in full agreement with this view and yet 
both the Montford and the Simon Commission Reports 
recommended Separate Electorates ! The only reason 
advanced for their adoption was that the Muham- 
madans regarded these as “settled facts” and any 
attempt to go back upon them would “rouse a storm of 
protest and put a severe strain on the loyalty of a 
community which has behaved with conspicuous 
loyalty in a period of very great difficulty.” The 
Muhammadan claim is based on the fear that in 
a system of joint electorates, the member who will 
be returned may well turn out to be a Moslem who is 
more concerned to keep the favour of the non-Muslim 
majority of voters than to represent Muha mm adan 
interests. It is not appreciated that a similar influence 
will be exercised on Hindu candidates also, with the 
result that only the moderate elements on both sides 
will stand to gain. 


CoNCEtisioN. The most serious defect of Communal 
Electorates is that they not only perpetuate but defi- 
nitely intensify communal disunity, and the greater the 
time for which they are allowed to last, the more is the 

Montagu-Chelmsford Report pages 148-9- 
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eommunal bitterness they produce. They accentuate 
the severity of the problem which they profess to 
solve, and it is already becoming clear that the 
strengthening of communal feelings in India may 
prove an insurmountable obstacle in the way of India’s, 
progress towards the attainment of nationhood. 

n. Procedure in the Legislature 

1. SUMMONS, PROROGATION AND DISSOLUTION 

The two Chambers of the legislature are sum-~ 
moned by the Governor-General to meet at such time 
and place as he may determine. He has power tO' 
prorogue any Chamber, thereby bringing that parti- 
cular session of the Chamber to a close so that the 
members cannot meet again tmless summoned afresh.. 
The Governor-General may also dissolve either Cham- 
ber and such dissolution necessitates fresh elections 
for the formation of that Chamber. Thus a dissolution 
brings the existence of the house to a close while a 
prorogation brings the session to an end. 

2. OFFICERS OF CHAMBERS 

Appointment. The President of the Council of State 
is appointed by the Governor-General 
and was till recently an official; at present he is a 
non-official. The President of the Legislative Assembly 
is a member of the Assembly elected by that body 
and approved by the Governor-General. The 
Assembly also elects a Deputy-President who presides 
in the absence of the President; a panel of four 
Chairmen is nominated by the President and any of 
them may be required to take the Chair when the 
President and the Deputy-President are both absent. 
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The position of the President of the 
_ Assembly corresponds to that of the 

Weaker of the House of Commons. He presides over 
e meetings of the Assembly, maintains order and 
condu^s the business of the House in a dignified man- 
ner. He prevents intemperate speeches and the use 
of unparliamentary language, gives rulings in case of 
doubtful pomts of procedure and protects the privi- 
. . leges of the members. He may direct any member 
whose conduct is in his opinion grossly disorderly to 
withdraw from the House or in the event of disorder 
arising in the House, he may suspend any sitting of 
the Chamber. He can also adjourn the House. He 
admits questions, gives permission to move adjourn- 

S? ^+h equality of votes on any issue 

before the House, he has a casting vote. R is an 
established practice that the President gives his 
castmg vote in favour of the maintenance of status 

a- u above party politics in order 

^a^ischarge his duties in an impartial and dignified 

Removal. ° salaries of the President and the 

'>5' ‘he AsfemMy'*™* whosf vote^ 

3. OATH 

If the legislature is meeting for the first tihie, 
c member must, before taking his seat in either 

a sotemS an oath of allegiance or make 

a solemn afiirmation of loyalty to His Majesty the 
King Emperor of India and his heirs and successors 
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4 . QUORUM 

No Chamber can function unless there is a quorum 
i.e., a minimum number of members present as re- 
quired by the rules. This number is twenty-five in 
the case of the Assembly and fifteen in the case of 
the Council of State. 

5. PRIVILEGES OP MEMBERS 

Pbeebom ot Subject to the rules and standing 

Speecji 

orders made for the conduct of busi- 
ness and the procedure to be followed by either 
Chamber, every member has freedom of speech in the 
legislature. No person is liable to any proceedings 
in any court by reason of his speech or vote in either 
Chamber or by reason of anything contained in any 
official report of the proceedings of either Chamber. 
The grant of this privilege is due to the necessity of 
allowing members to participate fully and frankly, 
without any fear of legal consequences, in the debates 
of the legislature. , 

AreSt** Legislators also enjoy freedom from 

. arrest under a civil process during 
the continuance of the meeting of the Chamber or a 
Committee of the Legislature of which they are mem- 
bers, and during fourteen days before and after such 
meetings. 

Allowances. Members of the Legislature do not 
get any fixed salary but they receive 
certain travelling and halting allowances for attending 
meetings of the Legislature. 
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6. DISQUALIFICATIONS 

No person can be a member of both Chambers 
K an elected member of one Chamber becomes a 

CiSSirt seat in the first 

? m?mSr elected 

hi, ! ^ Chambers, he shall before taking 

s seat m either Chamber, state in writing the 
Chamber of which he desires to be a membi and 
thereupon his seat in the other Chamber becomes 
vacant. Every member of the Executive Council of 

Chamber but has the right of attendinff and 
addressing both. No official is qualified for ehction 
as a member of either Chamber and if any non official 
member of either Chamber accepts 
service of the Crown in India, his sea" belles Zj^t 

'■ either 

to address 

either House of the Legislature and mav for that 
purpose require the attendance of its membS 

m. Functions and Powers of the Legislature 

tnrc^^ tactions and powers of the Central Legisla- 
ture could be classified under three main hefds— 
Legislation, Fmance and Relation to the Executive^ 

A. Legislative Powers. 

1. SCOPE OP LEGISLATION 

Act or'mi.* Central Legislature had, under the 

+ft 1 t Government of India Act, 1919 nower 
to make lawa (or the whole of British iX ta Tu 
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matters except those which were classified as Pro- 
vincial. Even in these, the Central Legislature was 
theoretically competent to legislate provided the 
Governor-General’s previous sanction was obtained. 

Change Since The position is now changed as the 
introduction of the provincial part of 
the new constitution has meant the transfer to the 
provinces of powers to legislate on all subjects con- 
tained in the Provincial Legislative List and the Con- 
current Legislative List, subject to the provisions of the 
Government of India Act, 1935. This change is a logi- 
cal sequel to the proposal to transform a unitary state 
into a federal one. 

2. PREVIOUS SANCTION OP THE GOVERNOR- 
GENERAL 

Under the Act A member of the legislature was 
required to obtain the previous sanc- 
tion of the Governor-General for introducing any 
measure effecting — 

(a) the public debt or public revenues of India 
or imposing any charge on the revenues of India; 

(b) the religion or religious rites and usages of ’ 
any class of British subjects in India; 

(c) the discipline or maintenance of any part of 
His Majesty’s Military, Naval or Air Forces; 

(d) the relations of the Government with foreign 
princes or States; 

or any measure — 

(i) regulating any provincial subject or any part 
of a provincial subject; 

• ' (ii) repealing or amending any Act of a local 
legislature; 


HOW INDIA IS GOVERNED' 

(iii) repealing or amending any Act or Ordinance 
made by the Governor-General. 

With the introduction of some of the 

provisions of the new constitution, this 
has been changed and the matters as respects which 
previous sanction of the Governor-General is now 
required are as follows:— Bills or amendments affecting; 

(i) any Act of Parliament extending to British 

India; 

(ii) any Governor-General’s or Governor’s Act 

or Ordinance issued by them in their 
discretion; 

(iii) any matter in which the Governor-General 

is required to act in his discretion; 

(iv) any Act relating to any Police force; 

(v) the procedure for criminal proceedings in. 

which European British subjects are con- 
cerned; 

(vi) the grant of relief from any federal tax or 

income in respect of income taxed or taxable 
in the United Kingdom, or 

subjecting 

(vii) persons not resident in British India or 

Companies not wholly working in British 
India to greater taxation than persons 
resident in and companies working in British 
India. 


3. LEGISLATIVE PROCEDURE 


'Bhoab 

Peinciple. 


A Bill becomes an Act if it passes both the 
Chambers and receives the assent of the 


= Governor-General. A BiU is not deemed to have been 


passed by both the Chambers unless it has been agreed 
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to by both the Houses either without amendment or 
with such amendment as may be agreed to by both 
the Houses. 

Introduction. Except a Finance Bill which can be 
introduced only in the Legislative Assembly, a BiU 
may originate in either Chamber after due notice 
required by the rules has been given. If the Bill con- 
cerns any matter in respect of which the previous 
sanction of the Governor-General is necessary, 
the same should be secured before the Bill is introduced. 
Ordinarily, a Bill may be introduced by any member 
of either House but any proposal to increase taxation 
or involving expenditure cannot be made except on 
the recommendation of the Governor-General. A 
member introducing a Bill must first secure the leave 
of the Chamber. In doing so he may briefly explain 
the object of the Bill and allow an opposing member 
to reply. If the House then decides by a majority to 
grant the necessary leave, the Bill is introduced. 


PuBMCATioN IN After a Bill is introduced it is pub- 
THE AZEXTE. lished in the Government of India 
Gazette, though it is open to the Governor-General 
to order the publication in the Gazette of a Bill which 
may not have been formally introduced. 


Three Readings. When a Bill is formally introduced 
and published, the mover of the Bill 
proposes that the Bill be read for the first time. At 
the first reading only a general discussion regarding 
the principle of the Bill is entered into, in that 
Chamber; the sense of the House is then taken and if 
the majority vote for it, the Bill is said to have passed 
the first reading. At that stage, the House has three 
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alternatives before it; it may either proceed with the 
second reading of the Bill or, if the Bill is controversial 
it may be circulated to elicit public opinion or a 
Select Committee of the House or a Joint Select Com- 
mittee of both the Houses may be appointed to make 
recommendations before the second reading is pro- 
ceeded with. At the second reading, the Bill is dis- 
cussed and voted upon clause by clause, any amend- 
ments moved may also be considered and either carried , 
or rejected. It is this reading which is really crucial, 
for a Bill. When all the clauses have been dealt with, 
the Bill is read for the third time. The third reading 
is a formal affair; no discussions take place and no 
substantial amendments can be moved, though changes 
of a grammatical or verbal nature are allowed. If the 
Bill passes the third reading, it is said to have been 
passed by that House and then goes to the other House 
where it has to undergo the same three stages. 

Conflict BETWEEN If a Bill passes both the houses it is 
Chambj^s. be presented to the Governor- 

General for his assent, but a diffi- 
cult situation may arise if a Bill passed by one 
House is not agreed to by another or if the other 
House insists on any amendment which the first 
House is not prepared to accept. There are three 
provisions in the law to solve such dead-locks. 
In the first place in order to prevent the arising of such 
deadlocks, a Joint Select Committee of both the 
Houses may be appointed to examine a Bill before it 
reaches the stage of second reading in the originating 
Chamber. This is done if both the Houses pass formal 
resolutions to that effect. Such a Committee provides 
an opportunity for an exchange of views at an early 
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stage so as to forestall differences and expedite the 
passage of the Bill by reducing the chances of a dead- 
lock. But when a deadlock has arisen, the Governor- 
General may do one of the following. He may call 
R Joint Conference consisting of an equal number of 
representatives of each Chamber but this body cannot 
take any decision; its discussions are expected to 
influence the proceedings of the two Houses. Or, he 
may call a J oint Sitting of both Chambers' where all 
members of the two Houses assemble and the President, 
of the Council of State presides. The decision of the; 
Joint Sitting by a majority will be deemed to be the 
decision of both the Chambers. If the Bill is rejected;, 
the matter ends. But if it is passed, it is to be' pre- 
sented in that form to the Governor-General for his 
assent. 

4. GOVERNOR-GENERAL’S LEGISLATIVE POWERS 
Checking When a Bill passed by both the 

Legislation. Chambers of the legislature is pre- 
sented to the Governor-General, he may either assent 
in which case the Bill becomes an Act, or refuse to- 
assent in which case the Bill does not become law. Suck 
power of refusal of assent is referred to as the power 
of veto. He may also return the Bill for reconsidera- 
tion by either Chamber or reserve it for the* 
signification of His Majesty’s pleasure, An Act of 
the Central Legislature assented to by the Governor- 
General may be disallowed by His Majesty. 

Segueing The Governor-General can also secure 

Legislation. ,, , , o i 

the enactment of a Bill whose intro- 
duction or passage is refused by the Indian legislature,, 
by certifying that the Bill is essential for the safety,, 
tranquillity or interests of British India or any part. 


68 


HOW INDIA IS GOVERNED 


thereof. Such a measure has no effect until it is laid 
before both Houses of Parliament and has subsequently 
received His Majesty’s assent; but where in the opinion 
of the Governor-General a state of emergency exists 
which justifies such action, the Governor-General may 
direct that the Act he has certified shall come into 
operation forthwith. It thereupon does so, subject 
to disallowance by His Majesty in Council. 

Obdinances. The Governor-General can also issue 
Ordinances without reference to the 
legislature. Such ordinances are legally as binding 
as Acts of the Legislature but they can remain in force 
only for six months unless renewed for a similar 
period. In aU such cases the responsibility of the 
Governor-General is not to the Central Legislature but 
to the Secretary of State and the British Parliament. 

Stoekng The Governor-General has also the 

Discussions. general power of stopping any dis- 

cussion on any measure in the legislature if he con- 
siders it necessary for the peace and tranquillity of 
British India or any part thereof. 

Conclusion. The omnipotence of the Governor-Gene- 
ral in matters legislative stands out in 
■' sharp contrast with the impotence of the Legislature. 
His previous sanction, refusal to assent to a Bill, power 
of certification, right of issuing ordinances, and the 
power of stopping discussions reduce the legislature 
to a mock Parliament. • ' 

B. Financial Powers 

The financial powers of the Central legislature 
concern the raising of revenues and the control over 
expenditure. 
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1. RAISING OF REVENUES 

All proposals for the raising of revenues are 
embodied in Finance Bills which must originate in the 
Assembly and are usually moved by the Finance Mem- 
ber of the Governor General’s Executive Council. The 
procedure for the passage of these Bills is similar to 
that of other Bills, and when a Finance Bill is passed 
by both Houses it is presented to the Governor-General 
for his assent. In case the Bill is rejected by one or 
both Chambers, the Governor-General can exercise 
his power of certification. In practice, this power has 
not been regarded as a reserve power but its use has 
become a normal feature of the present re gim e with' 
the result that the legislature has no real power over 
the raising of revenues. 




2. CONTROL OVER EXPENDITURE 

Disctjssion and An annual financial statement show- 

VOTING ON • _ i 1 1 

Demands for the estimated revenues and 

Grants. expenditure of the Government of 

India, popularly known as the Budget, is presented 
every year to both the Chambers. It is open to both 
Houses to discuss the Budget but only the Legislative 
Assembly has the privilege of voting on the demands 
for grants made for each department, because it is a 
recognised practice in all democratic constitutions to 
give the right of voting on the demands for grants only 
to the lower House which by its composition is more 
representative of the people. 


VOTABLE AND 
NON-VOTABLE 
Expenditure. 


Not all expenditure, however, is so 
votable by the Assembly. The follow- 
ing items which between themselves 
cover over eighty per cent, of the total expenditure are 
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declared non^votahle. The Governor-General can 
authorise the discussions of those grants, but no votes 
^ are taken on them. The non-votable items are:- — 

(i) interest and sinking fund charges on loans; 

(ii) expenditure of which the amount is pre- 
scribed by or under any law; 

(iii) . Salaries and Pensions of officers appointed 
by the Secretary of State or the Governor-General in 
Council or by any Provincial Government before 1st 
April 1924; and Chief Commissioners and Judicial 
Commissioners; 

(iv) sums payable to persons in the Civil Services 
f in lieu of some appeals; 

(v) Expenditure on defence, political and eccle- 
siastical services. 

The Powers of The rest of the expenditure is declared 
THE Assembly. , ^ - 

votaole and each grant must be put 

separately to the Assembly which has the power to 
refuse or reduce a grant, though it cannot increase it. 
Members are at liberty to refuse the whole demand 
for grant for a particular department or to move a cut- 
motion, proposing to reduce the grant by a particular 
amount. They may also move a token-cut— a nominal 
cut of say Re. 1|- or Rs. 100|- merely to get an oppor- 
tunity to expose and censure a department without 
intending to affect its grant materially. The Governor- 
General has, however, the power to restore any grant 
in its entirety inspite of its having been refused or 
reduced by the Assembly. This power of restoration 
vested in the Governor-General renders the whole 
discussion unreal and irresponsible for it is already 
known that whatever the Assembly may decide, the 
Governor-General is always there to restore all the- 
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grants required by the Government. The members of 
the Assembly find in this only an opportunity for the 
display of their art of speaking, and indulge in all sorts 
of jibe and sarcasm. The Executive has all along 
shown a studied disregard of the wishes of the Assem- 
bly; hence an important power — “the power of purse”— 
is denied to the Indian Legislature. 

3. COMMITTEES OP THE LEGISLATIVE ASSEMBLY 
Standing Finance In order to give an opportunity to the 

‘CO.MSIilTTEE ^ 

house to exercise supervision over the 
finances of the Government, a Standing Finance 
Committee consisting of members elected by the 
Assembly and a Chairman nominated by the Governor- 
General is appointed every year. Its functions are: — 

(i) to examine proposals of new votable expen- 
diture; 

(ii) to allot amounts out of lump sum grants, 
assigned to various departments; 

(iii) to suggest retrenchment and economy, in 
Government expenditure, and " 

(iv) to offer general criticism of the Finance De- 
partment. 

Committee ON A Committee oxi Public Accounts is 
Public Accounts. . -t • i. i j. * 

also appomted every year to examine 

the audit and appropriation of accounts of the Central 
Government. The function of this Committee is tq^v 
satisfy itself that the expenditure actually incurred''' 
by the Government in the previous year is in accor- 
dance with the grants sanctioned by the Assembly. 
Any irregularities in the procedure of expenditure 
must be brought to the notice of the Assembly. The 
Committee consists of not more than twelve members 
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out of whom two-thirds are elected by the non-official 
members of the Assembly. The Finance Member of 
the Governor-General’s Council acts as the Chairman 
and has a casting vote. 

Their iNTtuENCE. While the Standing Finance Commit- 
tee has a voice before expenditure is 
decided upon the Conunittee on Public Accounts 
examines the regularity of expenditure which has been 
already incurred. None of these committees has, how- 
ever, given any real power to the Assembly in matters 
of finance. 

C. The Reladon of the Executive to the Legislature. 

The relation of the present Central Executive to 
the Central Legislature is based on the following pro- 
position laid down by the Joint Authors of the 
Montagu-Chelmsford Report : — 

The Governing “The Government of India must re- 
main wholly responsible to Parliament, 
and saving such responsibility, its authority in 
essential matters must remain indisputable, pending 
experience of the changes now to be introduced in the 
provinces. In the meantime the Indian Legislative 
Council should be enlarged and made more represen- 
tative and its opportunities of influencing Government 
increased.” (Italics mine.) 

Criticism or the In pursuance of this policy the Act of 
Executive. 1919 continued the already existing 

form of an Executive in no way responsible to the 
Legislature which, however, was allowed to exercise 
certain powers of criticism of the policy and actions of 
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the Executive and to draw its attention to cases of 
administrative negligence or mismanagement in any 
of the following ways: — 

1 . INTERPELLATIONS 

Admission of Members of both the Chambers have 
Questions. right to ask questions relating to- 

the conduct of administration from the members of 
the Government by giving ten days’ notice. In special 
cases short-notice questions are also allowed. No ques- 
tion can be asked if it relates to any matter affecting 
the relation of His Majesty’s Government or of the 
Government of India with any foreign State or with 
any Prince or Chief under the suzerainty of His 
Majesty; or to any matter which is subjudAce. The 
President has the final power to decide whether a 
question is or is not within the above restrictions. 

&DPPLEMENTAIIY Wheu a quostion is admitted, the 
uESTioNs. member of the Executive Council to 

whose department it relates, or his Secretary, answers 
the question and it is open to any member, subject to 
disallowance by the President, to put any supplemen- 
tary questions. Usually, the first one hour before the 
commencement of business on any working day is 
reserved for the asking of questions. 


Theik The purpose of these mterpellations 

Significance. IS two-fold. Firstly, it gives an 

opportunity to the members to get the' 
information they require in a quick, direct and autho- 
ritative manner. But more important than that is that 
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it enables the legislators to draw public attention to 
cases of corruption and injustice in the administration 
and thereby to expose the working of Government de- 
partments. This naturally keeps the Executive on its 
guard and makes them exercise vigilance to put down 
cases of gross mismanagement. 


2. RESOLUTIONS 

Admission of A member of either Chamber may, 
Resolutions. . • * t » x- 

by giving fifteen day s notice, move a 

Resolution. No Resolution can be moved on subjects 

in regard to which questions cannot be asked. If 

admitted, the Resolution is thrown open to discussion; 

amendments to a Resolution may be moved with the 

permission of the President. 


Their CoNSTi- The passage of the Resolution has, 

FicANCE. however, no binding effect on the 

Executive. Its constitutional signi- 
■cance is, therefore, nil. Its only result is to draw the 
attention of the Government to a matter of public 
importance and to enable the legislature to give 
■definite expression to its views thereby guid- 
ing and reflecting public opinion. It is only in 
the nature of a recommendation to the Executive 
which being irresponsible and fixed may attach 
auch importance to it as it finds convenient. In 
countries where the Executive is responsible to the 
^Legislature, an adverse Resolution carried against the 
will of the Executive would amount to a vote of censure 
against the government which would feel called upon 
to tender its resignation’ this is not possible in India 
where the Executive remains responsible to Parliament. 
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3. MOTIONS FOE ADJOURjimENT 

Admissions op Every member of either Chamber has 

j^DjouRNMENT. the right to move a I\Iotioii for 

Adjournment of the House to which 
he belongs. Such a motion can be admitted only if it 
relates to a definite matter of urgent public importance. 
The right to move such a motion is subject to the fol- 
lowing restrictions. 

(i) Not more than one such motion can be moved 
at the same sitting. 

(ii) Not more than one matter can be discussed 
on the same motion and it must be restricted to a 
specific matter of recent occurrence. 

’ ^ (iii) It must not revive discussion on a matter 
already discussed in the same session. 

(iv) It must not deal with a matter on which a 
Resolution could not be moved. 

Permission to move such a Motion should be asked 
on any working day after the question hour is over and 
before the commencement of other business of the 
House. If leave to introduce such Motion is granted 
by a requisite number of members, which is fixed at 
thirty, the motion is taken up for discussion at 4 p.m. 
i.e., two hours before the House would normally adjourn 
for the day. If the discussion on the motion is not 
finished before the normal closing time, the motion is 
said to have been “talked out”; otherwise, votes are 
taken and if the motion is carried the House adjourns 
without transacting any further business; , if it is lost 
the House resunaes its normal work. uif ' 


Theib Constitutional The purpose of moving Motions 
SioNiFicANCB. Adjournment is the same as 

that of moving Resolutions except that in giving notice 
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of an Adjournment Motion the House can create an 
opportunity fcxr discussing any “ definite matter of 
urgent public importance ” and influencing the policy 
of the Executive in handling that particular problem 
or situation while the matter is yet fresh. It throws 
the Executive on the defensive and makes it sensitive 
to public feeling. Motions for Adjournment, like Reso- 
lutions, if carried against the Government in democratic 
countries would amount to a declaration of no-con- 
fidence by the Legislature, but in India the Executive 
being irremovable is imaffected by any such motions. 

*^I). Conclusion 


Ireesponsibiuty The Central Executive, represented by 
OF THE Executive ^ ^ -i • ^ -i . 

the Governor-General in Council, is 

in no way responsible to the Central Legislature. While 
the legislature has been enlarged and given an elected 
majority with an elected President to guide its deli- 
berations and while it has been given certain limited 
powers with regard to passing laws, discussing the 
Budget, voting on certain demands for grants, asking 
questions and moving resolutions and motion for 
adjournment, aH these do not amount to anything 
more than giving an opportunity to the peoples’ 
representatives to criticise the actions of the Executive 
leaving the latter entirely free to attach such impor- 
tance to that criticism as it may deem necessary. The 
essential unreality of these powers of the legislature 
can be grasped by realising that all possible powers — 
ordinary and extraordinary~in matters of administra- 
tion, legislation and finance are ultimately vested in 


the Governor-General, 

. The following adhairable summary of the Gover- 
nor-General’s powers is taken from the Report of the 
Simon Commission. 


^XJMMAEY OF 

Governoe- 

General’s 

Powers. 
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‘^Normally carrying out his functions^ 
with the guidance and concurrence of 
t Members of the Executive Coun- 

cil, and subject to the very critical observation of a 
popu arly-elected Legislature representing about 250 
millions of people, he can, in cases of emergency and 
stress, comp etely over-ride that Council and disregard 
LegSature considered expression of opinion of that 

“Thus if in any matter his judgment is that the 
safety, tranquilhty and interests of British India or 
any part thereof, are essentially affected, he may 
reject the advice of his Council, and thereupon the 
decision of the Government of India, whether for 
action^or inaction, is the decision of the Viceroy him- 
self. The rules for the transaction of Council business 
the allocation of portfolios among its members, and 
he limitation of their scope, are entirely subject to 
his final decision. Similarly, in the case of the Indian 
Legislature, the Governor-General can dissolve either 
Chamber or,^ if in special circumstances he thiny p fit 
can extend its life. He can insist on the passing of 
legislation rejected by either or both Chambers by 
certifying that such passage is “essential for the safety 
tranquillity or interests of British India or any part 
^ereof.” And while he may, with the assent of his 
Council, restore grants refused by the Assembly, he 
can on his sole initiative authorise such expenditure 
as he thinks to be necessary for the safety or tran- 
quillity of British India or any part thereof. He ma y 
withhold his assent to any Bfil, central or provincial, 
or reserve such Bill for His Majesty’s pleasure. He 
has, in addition, powers in an emergency, without con- 
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suiting the Legislature, to legislate by ordinance having 
effect for not more than six months. 

“The previous sanction of the Governor-General 
is required for the introduction of certain classes of 
Bills, both in the central and provincial legislatures. 
It is for him to decide what items of central expendi- 
ture fall within the non-votable categories. On him, 
too, faUs the duty of nominating a number of officials 
and non-official members to the Central Legislature. 

“These are the principal legal powers residing 
in the Governor-General, but no mere list of powers can 
convey the full importance of his office or the range of his 
individual authority. The course of Indian politics is pro- 
foundly affected hy his personality and influence.”* (Italics mine) 

The Importance The Governor-General and the Mem- 
Le^latuee. of his Council are responsible to 

the Secretary of State and the British 
Parliament. Their appointment, tenure of office, 
salaries and allowances, conditions of service, etc., are 
all determined by His Majesty in Council. Their 
proposals are ultimately carried either by the vote of 
the House if the latter is willing, or, by the exercise of 
special powers vested in the Governor-General. 
Powers of Veto, Certification, Restoration and Disal- 
lowance have been so freely used that they have come 
to be regarded as a part of daily routine. This has 
created an atmosphere of xmreality in the legislature 
whose members know beforehand that whatever the 
decision of the House, the Government could secure 
everything by asking the Governor-General to exercise 
his special powers. . 

* Simon Commission Report Vol, I. pp. 177‘8. 
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The Extent of The Simon Commission expressed the 
ITS Influence. yjew that “sufficient attention has not 

been given to the very real influence 
exercised by the Central Legislature over the activities 
of the Central Executive in all fields of administration 
and legislation” and that “the indirect influence of the 
Assembly on the Government has been of still greater 
importance.” It is difficult to appreciate the truth of 
these remarks considering that the influence of the 
Legislature on the Executive in all major questions 
has been insignificant and that there have been repeat- 
ed failures on the part of Government to accept even 
minor suggestions of the House when the mind of the 
Government was already made up. No wonder, there- 
fore, that the opposition in the Assembly has lacked 
responsibility and taste in its criticism of almost any 
and every proposal brought before the Government 
sometimes for no better reason than this that it has 
emanated from the Government. 

Conclusion. Even the introduction of the new 

constitution in the provinces has brought no material 
change in the attitude of the Central Government to 
the legislature.* Considered from any point of view, 
and specially after the introduction of Provincial 
'.Autonomy, the present arrangement at the Centre 
seems to be anomalous. The Executive represents 
nobody and, though completely irresponsible, is armed 
with full powers in matters of legislation and finance 
reducing the Legislature to a mere mockery. It is not 
only not responsible to the legislature but is scarcely 
even responsive. 

* As a measure of protest^ the Congress party in the Legislative Assembly 
heing the biggest party and constituting the Opposition, have decided to absent 
themselves from the sittings of the Legislative Assembly. 


CHAPTEE IV. 


THE ALL-INDIA FEDERATION 

1. THE BASIC PRINCIPLES OP FEDERALISM 

extremely difficult to give a cut 
Pememicw. dried definition, of a Federation, 

which would suit aU the different types of Federal 
States established in the past or existing at present. 
There is no “ pure ” type of a Federation from which 
the principles of federalism may be deduced. “ Fede- 
ralism, in some form or other, has its roots in the 
remote past, for it was not unknown among the city 
states of -Ancient Greece. We find it again in the 
Middle Ages among some of the cities of Italy and, 
indeed, since the thirteenth century its history has 
been continuous in the development of the Swiss 
Confederation which was born when the three Forest 
Cantons banded themselves together for protection in 
1291.”* And yet it is since the establishment in 1787 
of the United States of America that the idea of a 
Federation has gained popularity in modern times. 
Countries like Canada, Australia and South Africa 
have taken it up to make it the basis of their political 
organisation. Each of them,- however, has adapted 
the federal idea to its own peculiar conditions. No 
two federations are, therefore, exactly alike. 

* C. F. Strong, Modern Political Constitutions, p. 98 . 
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Fedeeation Bearing the above difficulties in mind, 

Deeiked. ^ Federation may be defined as c type . 

of State usually formed by independent or autonomous units ', 
agreeing to transfer certain definite powers to a CeniraV, 
Authority in order to promote certain common ends.] 
This can best be understood by contrasting a Federal 5 
with a Unitary State. 

CoNCENTEATioN In a Unitary State, the best examples 
State, which are the United Kingdom, 
France and Italy, legislative, adminisr 
trative and financial authority is all concentrated in 
the hands of the Central Government and the 
Governments of the different provinces or States 
included within its boundaries have no independent 
powers of their own. They derive all their authority 
by virtue of delegation or devolution 'of power made 
by the Central Government. Hence, their position is 
that of agents to whom powers are delegated, or 
handed over, by a superior who is at liberty to increase 
or diminish the scope of such powers. Thus, the 
distribution of any powers in practice between the 
Central and the Provincial Governments is not based 
on any law but is merely the result of administrative 
convenience and rests entirely on the sweet will of 
the Central Government which is legally all-powerful. 
The subordination of the Provincial Governments to 
the Central Government is, in theory, so complete that 
the former may even be abolished by the latter. 

Co-oEDiNATE On the other hand, a federation is 

fSeSSon.^'*' formed by the coming together of 
independent states desirous of evolving a common or 
Central Government to which they agree to hand over 
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certain definite powers, carefully reserving others to 
themselves. This naturally makes for a rigid distri- 
bution of powers between the Central Authority set 
up and the Governments of the federating units or 
provinces. Both parties derive their respective powers 
from an agreed constitution and hence no authority 
is superior or subordinate to the other. Both are co- 
ordinate. The scope of authority of each is well- 
defined and each is, therefore, supreme within its own 
sphere. There is a clear cut distinction between 
federal and provincial subjects and no province can 
interfere in federal matters just as the Federation 
cannot interfere in provincial matters. 

Thus, while a Unitary State symbolises 
Fjm)eratio^% the complete absorption of different 
* provinces into a single state with an 
all-powerful Central Government, a Federal State or 
a Federation is a political contrivance whereby 
different provinces or states are integrated into a 
whole without losing their own identity or indivi- 
duality and with their authority over certain matters 
inviolate and intact. This definite allocation or rigid dis- 
tribution of powers may he regarded as the determining 
feature of federalism. It is the peculiar characteristic 
which distinguishes a Federal from a Unitary State. 

The second characteristic of a Fede- 
ration follows from the first. A rigid 
distribution of powers can be made 
only by accepting the Supremacy of tine Constitution 
which embodies the terms of the Federation. In setting: 
up a Federal State it is necessary to draw up a 
document laying down the details of the allocation of 


Stjpbemacy of 
a .Wkitten and 
Rigid Consti- 
tution. 
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authority and the acceptance of the supremacy of this 
document is the sine qua non of a Federation. In a 
Unitary State where all authority is ultimately derived 
from the Central Government, there need not be any 
such document. The federal constitution must, of neces- 
sity be written and rigid. It must be written because 
only then is it possible to express with precision and 
accuracy the kind of allocation of powers that is con- 
templated. Vague impressions of intentions, not put 
down in black and white, are apt to give rise tco 
endless troubles and misunderstandings. It shouM 
be rigid because neither the Federal nor the Provin- 
cial Governments should be at liberty to tamper with 
the constitution. It should not be capable of being 
easily altered for the authority that can modify the 
constitution, either directly or indirectly, will soon 
become supreme and the basic principle of definite 
allocation of powers may be violated. The Federal 
Constitution is in the nature of a Charter of rights; 
and duties of the parties to the federation and must,, 
therefore, remain supreme. The method of its altera- 
tion should be such that only when all or most of 
the parties to the federation are agreed, should a 
change be made possible. 

Esmushment Thirdly, every Federation requires the 

DENT Court. BStCtotisflTTlBTlt of S'lXpTQ'nhQ. or 

ral” Court, an impartial judicial tri- 
bimal of the highest capacity and independence to act: 
as the “interpreter and guardian of the constitution.”’ 
Since the constitution of a federal state is contained in 
an elaborate docmnent setting forth the distribution of 
powers, cases of doubtful interpretation would often 
arise. The increasing complexity of the problems of 
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modern governments makes such chances all the 
greater, however careful and exact may have been the 
language of those who drafted the constitution. Legal 
inventiveness and argumentative ability would soon 
raise a crop of issues regarding the exact meaning of the 
provisions of the constitution. “ In a system of co-ordi- 
nate and independent political bodies, like the federal 
polity, conflict of authority is inevitable, because human 
ingenuity has not yet devised a scheme of powers that 
would make all conflict impossible, either at the time 
of the inception of the constitution or in its future 
development, and because, even if such a perfect 
scheme were available, still mutual intrusion, either 
inadvertent or deliberate, into each other’s spheres of 
activity, is bound to take place.”* Under such circum- 
stances the establishment of a disinterested body, 
independent both of the Central and provincial 
Governments becomes imperatively necessary for the 
preservation of the equilibrium of the constitution. 
It can declare ultra vires acts of any government, 
which exceed the powers given by the constitution. 
The need for such a Court does not exist in a Unitary 
State for in that case there is no room for conflict. 
The Central Government being the highest authority 
can, in the event of a dispute, resume powers handed 
over to the provinces. In a Federation, the two have 
co-ordinate powers and if one of them is given the 
power to interpret the constitution, it would be asking 
one of the parties to the dispute to be also the judge, 
thereby violating the elementary principles of justice. 

* B. P* Adarkar, The Principles and Problems of Federal Finance, p. 24. 
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Chief Chahac- To sum up, a Federatioii necessitates a 
i^ebSon.^ rigid distribution of powers, the acceptance 
of the supremacy of a written and rigid 
constitution and the establishment of a Federal Court. 
Of these, the first characteristic is the most important 
and the second and third are necessary only for the 
preservation of the first. 

2. FEDERAL VERSUS UNITARY STATE 

The Choice The Unitary and Federal are two 

Fedebae and a different forms which may be assumed 
Unitaby State. States. It Would, however, be 

a mistake to regard the federal state as inherently 
superior or inferior to the Unitary State. Each is 
suited to a different set of circumstances and the 
question : ‘ Which form is better?’ must be decided 
by each country in the light of its peculiar conditions. 
A broad principle has, however, been laid down by 
Prof. A. V. Dicey according to whom the federal forms 
of government is suited to those countries where there ' 
is a strong desire for union but no desire for unity.' 
Thus, a peculiar feeling must be present whereby the 
people of the different units are anxious to come 
together under one state and yet do not want 
to part with their local identity. There should 
be the desire for union, the desire of coming 
together for without it a single State need not be 
formed; but there should not be the desire for unity for, 
in that case, the suitable form of government would 
be a Unitary State. Federalism is a middle way 
between complete unity visible in a Unitary 
State and complete separation seen in independent 
States. It is essentially a principle of compromise. 
It is a “political contrivance intended to reconcile 
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national unity and power with the maintenance of 
State rights.” It is an appropriate form of the State 
where due to common ties, racial, religious, linguistic 
or cultural, and due to similar problems of defence, 
foreign affairs etc., there is a desire to form a single 
State and to hand over to it certain matters of common 
interest, and yet due to differences in local conditions 
and habits, there is no desire to surrender all autho- 
rity irrevocably to the Centre. 

•S. IS FEDERALISM SUITED TO INDIA ? 

The proposal of an All-India Federation raises the 
basic question whether the principle of Federalism is 
suited to conditions prevailing in India. India is at 
present divided in two main parts — British India con- 
sisting of a number of Governors’ or Chief Commis- 
sioners’ Provinces and the Native States about six 
hundred in number, directly subject to the “Para- 
mountcy ” of the Crown. 

Centkausation Since the passing of the Regulating 
Act of i773, the tendency towards the 
evolution of a strong central govern- 
ment in British India was a dominant note of our 
constitutional development and administrative growth. 
This tendency had to be relaxed towards the latter 
part of the nineteenth century by taking measures 
of legislative, administrative and financial devolution. 
« Nevertheless, the Government of this country all along 
remained essentially unitary, the devolution of powers 
to the provinces being merely in the nature of dele- 
gation or administrative division. 
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Its Benefits. The benefits of this centralised and 
unified control over the different parts of India have 
been undoubtedly great. Political subjection to a 
common government has led to the recognition of a 
sense of unity and national solidarity which, more than 
anything else, has quickened the political conscious- 
ness of the mass of the people. It could hardly be a 
point of dispute that the unitary form of government 
has been a great blessing to this country. It has laid 
the foundations of a united India. It has controlled 
the disruptive forces generated by religious, racial 
and linguistic divisions, it has fostered the first begin- 
nings, at least of a sense of nationality, transcending 
those divisions.”* 

Case FOR There are, however, two reasons why 

BRrasH^lNDiAN establishment of a federal, instead 

Provinces. of a unitary, type of State for British 

India may be considered. One is that 
due to diversity of linguistic and cultural conditions 
prevailing in the different corners of the sub-Continent 
of India, it may not always be desirable to have uni- 
formity of laws and administration. What may be 
good for one part of the cotintry may not necessarily 
be desirable from the point of view of another. Hence 
a substantial measure of local independence in certain 
matters is necessary. Secondly, since it is the declared 
policy of His Majesty’s Government to establish self- 
governing institutions in India, the first steps whereof 
are to be taken in the provinces, it follows that the 
matters falling within the sphere of Provincial ad- 
ministration should be clearly marked out from Cen- 
tral subjects. There could be no “Responsible” Gov- 


♦ J. P. C. Report, Vol, I, p. 4 > 
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eminent in the provinces if the Provincial Government 
itself is not immune from interference or control from 
above. Thus, on both these grounds it would be more 
appropriate to model the constitution of British India 
on Federal lines. 

Conclusion. But as against the arguments given 
above, there is the danger that provincial and local 
differences may be accentuated and parochial 
jealousies and fissiparous tendencies may assert them- 
selves and thereby undo the work of national integrity. 
The need in India is one of subordinating local and 
narrow loyalties to the larger feeling of a common 
nationality and it would, therefore, appear to be a 
retrograde step to change from the Unitary to the 
Federal type. Moreover, the provinces could be given 
greater power to deal with local matters by carrying 
forward the process of devolution — in administration, 
legislation and finance — ^without laying down a rigid 
distribution of powers as is implicit in a Federation. 
The ideal of a Federation of British Indian Provinces 
would, therefore, appear to be of doubtful value. A 
Unitary State is a more appropriate form of organisa- 
tion for them. 

The question of Federation in India derives its 
importance from the fact that a common political 
organisation for British Indian Provinces and the 
Native States is considered desirable. If it were merely 
a case of British Indian provinces, the Unitary form 
of the State would undoubtedly be better than the 
federal type, but the question of evolving a single 
polity for the administration of certain common pro- 
blems to British India and the Native States raises 
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political and constitutional difficulties which cannot 
be overcome without adopting the principle of Fede- 
ralism. The two requisites of Federalism are: — (1) the 
desire for union, and (2) the absence of desire for 
unity. 

The Desike eok The desire for Union is apparent from 
the fact that the two parts of India- 
one ‘British’ and the other ‘Native’ — are really very 
closely related. Community of race, religion, language, 
culture, history, and general outlook is unmistakable. 
Geographical contiguity, similarity of economic pro- 
blems, common interest in services like Railways, 
Posts, Telegraphs, etc. and above all the need for 
Common Defence and Foreign Policy are all uniting 
forces which make the desire for Union imperative. If 
the present artificial politicaT division has not produc- 
ed difficulties it is due to our common subjection to 
the British Government who carry on the administra- 
tion of these matters through officers responsible to 
them. “ A perceptible process of infiltration has 
been going on. We have helped the States in times 
of famine; we have lent them officers trained in British 
India to revise or supervise their revenue or financial 
administration, or to improve their agriculture and 
irrigation. Many of them have adopted our Civil and 
Criminal codes. Some have imitated, and even further 
extended, our educational sjystem. Co-operation in 
matters of police and justice has been developed. Our 
railway and telegraph systems have been carried 
through and serve many of the States. The Indian 
customs tariff is a matter of concern to all States, in- 
cluding those which have ports of their own.”* This 

♦ Montagu-Chelmsford Report, p. 191. 


HOW INDIA IS GOVERNED 

has further brought the two parts together and their 
new consciousness of a common nationality has in 
recent years led to a greater and more pronounced 
wish for the establishment of a common government. 
'‘The impossibility of continuing to look at one half 
of India to the exclusion of the other”* is thus appar- 
ent. 

Moreover, the inclusion of the Native States 
in an All-India Organisation is also based on another 
ground which has not been sufficiently appreciated in 
this country; and that is that if Responsible Govern- 
ment is ever to materialise at the Centre, it can only 
1)6 when the States too have a share in the control of 
the Central government. Matters like defence, 
external policy, trade and tariffs, currency and bank- 
ing, railways, posts and telegraphs vitally affect the 
.States as well as the Provinces and it is inconceivable 
that the representatives of the Provinces alone should 
at any time be given complete control over such affairs. 
It is futile to ignore the hard realities of the situation. 
The introduction of Responsible Government at the 
Centre can be fairly made only when an All-India 
Polity is established. 

The Lack ok The desire for unity, however, is lack- 
ing. The over-riding consideration in 
this is the Sovereignty of the Princes 
and Native Rulers in their respective States. The British 
Government, at present, guarantee the Rulers a certain 
amount of liberty, subject to certain minimum safe- 
guards regarding defence, external affairs and the 
maintenance of peace, to rule over their subjects in 


* Simon Commission Eeport, Vol. II, p. 9. 
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any manner they deem fit. This “personal govern- 
ment’^ of the States would be incompatible with a 
Unitary State which is legally competent to interfere 
in all internal matters of the units. So long as the 
Princes are not willing to forego their powers relating 
to the administration of the State, there could be no 
possibility of a Unitary State being established for 
India as a whole, “ for it is only in a federal constitu- 
tion that units differing so widely in constitution as the 
provinces and the States can be brougjit together 
while retaining internal autonomy.”* The only type 
of State in which the Native States can at present be 
expected to join British India is one in which they have 
autonomy in certain defined matters of internal ad- 
ministration and the only way to guarantee that is to 
accept an All-India Federation. The case for a 
Federation is, therefore, a logical sequel to our anxiety 
to build up an AU-India Polity. 

Conclusion. R is regarded by many as a proposition 
of doubtful value that the ideal of a 
Unitary State which is admirably suited to conditions 
prevailing in British India should be surrendered in 
order to accommodate the Native States whose present 
political organisation is still feudal or mediaeval in 
character and who may, therefore, put back the clock 
of political progress by exercising a reactionary in- 
fluence on Indian politics. But, there are greater 
chances for the States to feel the effect of the com- 
paratively progressive system of Government and 
administration existing in the provinces than vice 
versa, and in any case the dream of a United India 
cannot be easily given up. If the national aspirations 

* Simon Commission Report. VoL II, p. 18. 
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for a united political organisation for all India are 
ever to materialise in the near future, the federal idea 
must play the central role in the next stage of otxr 
constitutional development. It is hardly desirable that 
India should remain permanently cut up into a num- 
ber of provinces on the one hand and a collection 
of big and small native States on the other, when their 
cultural unity and identity of needs and problems 
point towards the necessity of establishing a common 
Government at the centre. And since the next stage 
of India’s political emancipation and constitutional 
growth would necessarily mean the transfer of power 
to the people and their representatives, the question 
of establishing an , All-India' Federation becomes 
inevitable. 

A Distinction. jt is, however, a separate question 
whether the particular scheme of 
Federation laid down in the Government of India Act, 
1935, is suited to India. As the question of its adoption 
with or without modifications is a matter of the highest 
importance to the country, its detailed analysis and 
critical estimate are attempted in this and the following 
chapters. . . 

4. THE FEDERAL UNITS 

Disparate Units. The AU-India Federation is to consist 
of eleven Governor’s provinces, six 
Chief Commissioner’s provinces and of such native 
States as agree to accede to the Federation. Thus, 
while the British Indian provinces are required to 
join the Federation compulsorily, the native States are 
given option in the matter. The Federal units, as 
would become apparent from a glance at the map, 
would be of varying size, population and importance. 
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and since the present boundaries of the provinces have 
not been fixed with due regard to cultural or economic 
unity, the federal units are in themselves of hetero- 
geneous character. But a more remarkable feature 
would be the combination of semi-democratic provinces 
and the despotically governed native States. 


5. THE INAUGURATION OP FEDERATION 


The Phocess oe The inauguration of Federation is to 

InAUGVBATION. , 1 1. • £1-11 

be made by the issue of a Proclama- 
tion by His Majesty. Such a Proclamation will be 
issued if an address in that behalf is presented to His 
Majesty by the two houses of Parliament and, further, 
if the following condition is satisfied, namely, that the 
Rulers of Native States representing not less than half 
of the aggregate population of the States and entitled 
to choose not less than 52 members of the Council 


of State, the Federal Upper Chamber, should have 
acceded to the Federation. Native States desirous of 


acceding to the Federation must signify their assent 
by executing an Instrument of Accession— a document 
laying down the conditions under which the State is 
willing to join the Federation and specifying the 
subjects with respect to which the State is willing 
to allow the Federal Government to interfere in the 


States. If the Instrument of Accession is accepted by 
His Majesty, the State becomes a member of the 
Federation and the Instrument becomes irrevocably 
binding on the Ruler, his heirs and successors. The 
scope of federal intervention in the State agreed to 
in the Instrument cannot afterwards be curtailed 


though it could, with the approval of His Majesty, be 
extended. Such accession when completed is perma- 
nent and does not carry any right to secede. 
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Restbictios® on No time-limit has been prescribed for 
Entry. the inaugixration of the Federation; 

but once the Federation comes into being the request 
of a Ruler that his State may be admitted to the 
Federation shall have to be transmitted to His Majesty 
through the Governor-General, and after the expira- 
tion of twenty years from the establishment of the 
Federation the Governor-General shall not transmit 
to His Majesty any such request unless an address is 
presented to him by both houses of the Federal Legis- 
lature praying for the admission of such State. 


6. DISTRIBUTION OF POWERS 

Enumeration There have been two main ways in 
AND Residuum. -^hich a rigid distribution of powers 

has been effected in the different Federal States of the 
world. One is to hand over control over certain 
matters specifically defined and set out in a list to the 
Federal Government, leaving all “ residuary ” powers, 
i.e., powers not included in the list, to the provinces. 
Another is to assign control over certain subjects 
mentioned in a list to the Provincial Governments 
and allow the Federation to exercise powers not 
mentioned in the list. In either case, the method is 
that of “Enumeration and Residuum,” the difference 
resting on residuary or reserve powers being vested 
either in the provincial or in the Central Government. 
Where, as in the formation of the United States of 
America, the idea is to preserve the local identity of 
the States and transfer only certain limited powers 
to the Federal Government, the residuary powers are 
left with the provinces. But where, as in the case of 
Canada, the idea is to strengthen, the Central Govern- 


THE ALL-INDIA FEDERATION 


95 ^ 


ment rather than guard the independence of the units,, 
residual powers are vested in the Federal Government, 
In the plan of the All-India Federation as laid down 
in the Government of India Act, 1935, a method quite 
different from the two discussed above has been 
adopted. Moreover, the distribution of powers a& 
between the Federation and the provinces differs from 
the distribution of powers between the Federation and 
the Native States. The two have, therefore, to be 
studied separately. 

(a) DISTRIBUTION OF POWERS BETWEEN THE FEDERATION 
AND THE PROVINCES 

The Fedeeae The. distribution of powers between 
Legislative List. Federation and the provinces is 

contained in three Legislative Lists; the Federal 
Legislative List, the Provincial Legislative List and the 
Concurrent Legislative List. The Federal Legislative 
List contains matters of All-India importance — e.g.^ 
defence including naval, military and air forces; exter- 
nal affairs; currency, banking and insurance; foreign 
trade; maritime shipping and railways; posts, tele- 
graphs, telephones, wireless and broadcasting. On 
these matters the Federation has the exclusive power 
to pass laws or exercise administrative control. 

THEPRoviNaAL Thc Proviucial Legislative List con- 
■ Legislative List, . . ■ - , . , , . 

tains matters of local importance— 

e.g., law and order, courts, prisons and police; public 
health and sanitation; agriculture, land revenue, 
industries, forests and fisheries; education and local 
self-government; internal trade, roads and public 
works. On these subjects normally only the Provin- 
cial Authorities are competent to legislate or 
exercise administrative control. 
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Federai, Intee- Thus, each authority has its own 
sphere of powers clearly marked out 
miTEBs. and neither of them would be permit- 

ted to trespass on that of the other. The Federation 
has, however, the right to intervene in matters included 
in the Provincial Legislative List in two special 
circumstances. One of them is when it appears 
desirable to legislatures of two or more provinces that 
certain matters included in the Provincial Legislative 
List should be regulated by Act of the Federal Legis- 
lature and they pass resolutions to that effect. The 
other is when the Governor-General in his discretion 
declares by Proclamation that a grave emergency 
exists whereby the security of India is threatened by 
war or internal disturbance. He can, then, authorise 
the Federal Legislature to pass laws on Provincial 
matters and the recent Amendment of the Govern- 
ment of India Act, 1935 carried in 1939, authorises the 
officials of the Federal Government to exercise 
administrative control over provincial matters in case 
of war. This constitutes a very serious encroachment 
on provincial authority. 


The CoNcvEEENT The Concurrent Legislative List con- 
iEGisLATWE 1 ST. matters like Laws of Crimes, 

Criminal Procedure, Civil Procedure, Wills, Succession, 
Marriage and Divorce, Transfer of Property, Trusts, 
Contracts, Labour Welfare, Factories, Inland Shipping 
and Navigation, etc., on which uniformity throughout 
the country may be desirable and yet local circumstan- 
ces may permit of certain variations. In these subjects, 
both the Federal and the Provincial Legislatures are 
competent to pass laws. In order, however, to avoid 
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conflicting legislation, it has been provided that when- 
ever a provincial law conflicts with a federal law, 
the latter prevails and the provincial law becomes 
null and void to the extent to which it is repugnant 
to the federal law. But, if such a conflicting provincial 
law having been reserved for the consideration of 
the Governor-General or His Majesty has obtained 
the assent of the Governor-General or His Majesty, 
it will prevail over the federal law in that particular 
province. 

Residuary Though all possible care has been taken 
to distribute every conceivable power 
among either of the three lists, it is possible that some 
new powers not foreseen by the framers of the Act 
may assume importance in future. Such residuary 
powers have been handed over neither to the provinces 
nor to the Federation, but have instead,, been left to the 
Governor-General who may, in his discretion, empower 
either the Federal Legislature or the Provincial Legis- 
latures to exercise those powers. This is a unique 
provision not found in the constitution of any other 
Federation and is bound to increase the power and 
status of the Governor-General. 

Conclusion. The above discussion would appear to 
show that but for the two special circum- 
stances under which the Federal Legislature can 
legislate on provincial matters, and for the Concurrent 
Legislative List both of which make the line of divi- 
sion less marked than it is in other Federations, there 
is a fair amount of rigidity in the distribution of 
legislative powers. 
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AD&aNisTEATivE R is, however, noteworthy that the 
Gentbalisation. g^g degree of rigidity has not been 

inaintained in administrative powers. Ordinarily, 
the executive authority of the Federation extends to 
matters with respect to which the Federal Legislature 
is competent to pass laws and the Provincial Execu- 
tive authority exitends to all matters with respect 
to which the Provincial Legislature has power to 
make laws, but in the following important cases, the 
Provincial Governments will be administratively sub- 
ordinate to the Federal Government. 


1. In all matters in which the Governor is 
required to act in his discretion or to exercise his 
individual judgment, he is subject to the control of 
the Governor-General. 


2. The Governor-General may direct the Gover- 
nor of a province to discharge as his agent functions 
relating to defence, external aifairs, ecclesiastical 
affairs and tribal areas. 


3. The Governor-General in his discretion may 
issue orders to the Governor of a province as to the 
manner in which the executive authority of a province 
is to be exercised for the purpose of preventing any 
grave menace to the peace and tranquillity of India 
or any part thereof. 


JteMNisTRATivE If we add to these the recent power 
SiEs^oF*^ conferred in 1939 by an Amendment 
Emergency. of the Government of India Act, by 
which Federal Officers can interfere in provincial 
matters in case of war or other emergency, the 
administrative sub-ordination of the provinces to the 
Federal Government can hardly be a matter of doubt. 
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The doctrine of “ rigid distribution of powers,” which 
is the basic principle of federalism is only imperfectly 
recognised in the division of powers between the 
Federation and the provinces. 

(b) DISTRIBUTION OF POWERS BETWEEN THE FEDERATION 
AND THE FEDERATED STATES 

DisTMBtiTioN The division of powers as between the 
Federation and the Native States is 
Accession. to be made in accordance with pro- 

visions of the Instrument of Accession 
signed by each State. A State desiring to accede to 
the Federation must execute an Instrument of Acces- 
sion in which it is to set out the list of subjects which 
it is willing to hand over to federal control. Thus, 
there will be not only no uniformity as to the scope 
of federal intervention between the provinces on the 
one hand and the States on the other, but since each 
State is technically at liberty to set out such subjects 
as it likes, there may be no uniformity even among 
the States themselves. A law passed by the Federal 
Legislature may be applicable to some States and 
not to others. This is bound to create anomalies 
which could be avoided only by ensuring a uniform 
surrender of powers before the Instruments of 
Accession are accepted by His Majesty. 

ItsKigeditv. This division of powers is, however, 
rigid, inasmuch as no State can 
curtail the powers transferred to federal control but 
the scope of federal intervention can, if the State so 
desires, be extended. Since this depends entirely on 
the win of the States, it does not materially affect 
the rigid distribution of powers. 
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: A Rigid ■ 
'Constitution 


7. SUPREMACY OP THE CONSTITUTION 

The supremacy of a written and rigid 
constitution is recognised in the All- 
India Federation in so far as the organisation of the 
Federation is governed by the provisions of the 
Government of India Act, 1935, which emanates from 
the British Parliament and cannot, therefore, be 
amended or altered by any legislative or popular body 
in India. The only body legally competent to make 
alterations in the Indian Constitution is the British 
Parliament. Thus, the constitution is, from the point 
of view of the parties to the Federation, absolutely 
rigid. 


No Selp-Dktek- It may, however, be remarked that 

MNATION. . . „ 

the rigidity of the constitution from 
the Indian point of view is so complete that it has 
evoked great resentment in India. A Federation in 
other cases is formed by the voluntary act of certain 
units and the constitution is accordingly the result 
of joint agreement among themselves; the consti- 
tution also lays down the machinery of a special 
character by which amendments may be subsequently 
made, care being taken to make it sufficiently diffipult 
for great changes to be effected without general 
approval. The right to frame the constitution and to 
amend it thus inheres in the people of the Federation. 
India is a country whose constitution is decided upon 
by a political superior which alone is competent to 
alter it. 
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8. THE FEDERAL COURT 

iNTBHPKBTEE AND The thM Tequisite of a Federation, 
namely, an impartial judicial tribunal, 
is found in the Federal Court provided 
for by the Government of India Act, 1935 and esta- 
blished in 1937. It is empowered to interpret the 
constitution and settle disputes of a legal character 
arising between any two or more of the following 
parties, namely, the Federation, the provinces and the 
federated native States. A full description of its 
composition, functions and relation to other Courts 
already established in India is given in the Chapter 
on “ Administration of Justice.” 


CHAPTER V. - 
THE FEDERAL EXECUTIVE 

OF The Executive authority of the Fede- 
AuraoBiTY. ration generally extends to all matters 
in British Indian provinces and 
Federated States with respect to which the Federal 
Legislature has power to make laws for those provin- 
ces or States. It further extends to the raising in 
British India on behalf of His Majesty of naval, mili- 
tary and air forces and to the governance of His 
Majesty’s forces belonging to the Indian establishment 
and to the exercise of authority vested in His Majesty 
in relation to the tribal areas. 

1. THE GOVERNOR-GENERAL AND THE CROWN 
REPRESENTATIVE 

A Distinction. This authority is to be exercised on 
behalf of His Majesty by the Governor-General either 
directly or through officers subordinate to him. A 
distinction is drawn, for the first time, between the 
office of the Governor-General who is to be the head 
of the Federal Government and that of His Majesty’s 
Representative for the exercise of the functions of the 
Crown in its relations with the Indian States. This 
distinction is necessitated by the proposal to establish 
an All-India Federation for “even after the Federation 
(of British Indian provinces and the Native States) 
comes into being, the use of Royal Prerogative and 
Paramount Authority in relations with the Indian 
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States will not be discontinued. Hence the need by 
law to emphasise the distinction between the two 
offices.’”^ 


2. THE GOVERNOR-GENERAL 

Appointment. The Governor-General of India is to 
be appointed by His Majesty, presumably on the ad- 
vice of the British Prime Minister, usually for a period 
of five years. His Majesty’s Representative is to be 
similarly appointed and it is lawful for His Majesty 
to appoint one person to fill both these offices. In fact, 
for a long time, the two offices, though legally distinct, 
win continue to be held by the same person' as other- 
wise the smooth working of the administration would 
be hampered. Though the Governor-General will be 
in supreme command of the Defence forces in India, 
provision is made for the appointment by His Majesty 
of a Commander-in-Chief of His Majesty’s Forces in 
India. 

SAI.AB.Y AND The anuual salary payable to the 

Allowances. Governor-General is fixed by the Act 

of 1935 at Rs. 250,800 and is charged on the revenues 
of the Federation, i.e. is not subject to the vote of the 
Federal Legislature which is even prohibited from 
discussing the same. Besides, the Governor-General 
is entitled to such allowances for expenses in respect 
of equipment and travelling upon appointment as may 
be fixed by His Majesty in Council. 


The Governor-General is to exercise 
his executive authority in two sharply 
distinguished ways. In some matters 
it is incumbent upon him to act in his discretion, i.e., 


Mode or 
Exercise oe 
Adthority. 


• K* T. Federal Structiire, p. 125. 
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without consultation with his Ministers who have no 
constitutional right to tender advice to him on those 
matters; for the rest he is to act on the advice of his 
Council of Ministers except in cases where he is requir- 
ed to exercise his individual judgment i.e., in such 
cases he may consult the Ministers but he is not 
necessarily bound by their advice. 

3. THE GOVERNOR-GENERAL ACTING IN HIS 
DISCRETION 

Reserved The functions of the Govemor-Gene- 

Departments. 

ral m respect of four departments — 
Defence, External Affairs (except the relations be- 
tween the Federation and any part of His Majesty’s 
Dominions), Ecclesiastical Affairs, and Tribal Areas — 
and in respect of a number of other matters mention- 
ed in the different sections of the Government of India 
Act, 1935, shall be exercised by him in his discretion. 
This sphere of administration will, therefore, be en- 
tirely closed to ministerial influence. 

Counsellors. In order to assist him in the exercise 
of these functions, the Governor-General may appoint 
Counsellors not exceeding three in number, whose 
salaries and conditions of service shall be prescribed by 
His Majesty in Council. They are to be ex-officio 
members of both Chambers of the Federal Legislature, 
without power to vote. The functions of these Counsel- 
lors will be purely advisory and their advice will not 
in any way be binding upon the Governor-General who 
will be responsible only to the Secretary of State and 
through him to the British Parliament. 
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4. THE COUNCIL OF MINISTERS 

In order to aid and advise the Gover- 
ALABiEs. nor-General on all matters except 

those in which he has to act in his discretion, the 
Governor-General is to have a Council of Ministers not 
exceeding ten in number. They are to be chosen and 
summoned by the Governor-General and are to hold 
office during his pleasure. The Governor-General’s 
choice is, however, limited to those who are, or are 
likely to be, members of the Federal Legislature for it 
is provided that a Minister who for any period of six 
consecutive months is not a member of either Chamber 
of the Federal Legislature shall, at the expiration of that 
period, cease to be a Minister. The salaries ©f the 
Ministers are to be fixed by an Act of the Federal 
Legislature, but the salary of a Minister cannot be 
varied during his term of office — “a device intended to 
secure that the Government may not be forced to do 
without Ministers through refusal to vote adequate 
salaries”.* 

Method of In making appointments to the Coun- 

Selection. Ministers the Governor-General 

would be required by the Instrument of Instructions 
only a draft of which is as yet available to “use his best 
endeavours to select his Ministers in the following 
manner, that is to say, in consultation with the person 
who, in his judgment, is most likely to command a 
stable majority in the legislature, to appoint those 
persons (including so jfar as practicable representatives 
of the Federated States and members of important 
communities) who will best be in a position collec- 
tively to command the confidence of the legislature. 

* A. B. Keith, A Constitutional History of India, p, 334. 
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But in so acting, he shall bear constantly in mind the 
need for fostering a sense of joint responsibility among 
his Ministers.” (Italics mine). 


RESPONsiBiMTy Though there is no direct legal provi- 

OF Ministers. • xi -tx , j, 

Sion for the responsibility of the 

Ministers to the legislature, the Instru- 
ment of Instructions requires the Governor-General to 
secure that in practice. It is, however, difficult to see 
how the Governor-General can succeed in reconciling 
the Joint Responsibility of the Ministers to the legis- 
lature with representation of Federated States and 
important minorities so as to secure the formation of 
a homogeneous Cabinet, capable of working in team- 
spirit, and progressive in its outlook. This difficulty is 
all the greater when we bear in mind the composition 
of the legislature with its indirect election and com- 
munal representation of seats assigned to British India 
and nomination of States’ representatives. Besides, 
the experience of other federations has shown the 
necessity of forming a Cabinet which may command 
the confidence of the different federal units by giving 
adequate representation to each. The development of 
provincial feeling in India may be depended upon to 
introduce this additional difficulty of “territorial re- 
presentation”, A Cabinet which satisfies that in addi- 
tion to the inclusion of representatives of important 
communities and States may well be “a strange and 
fortuitous Noah’s Ark”. All these reasons give cause 
for fear that it may only assist the Governor-General 
to rally alt conservative forces in the country and build 
up a colourless or reactionary Ministry, composed of 
incongruous and heterogeneous elements, thereby nega- 
tiving the “ Joint Responsibility ” of the Ministry to the 
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legislature. The task is more complicated than it is 
in the provinces where there are no nominees of the 
States’ Rulers and there is no question of including 
States’ representatives in the Cabinet. Moreover, 
Minorities which may not take serious notice of 
inadequate representation in some Provincial Minis- 
tries, as they may have a preponderant voice in others,, 
will demand ‘due’ consideration at the Centre. 

5. F0NCTIONS AND POWERS OP THE COUNCIL OF 
MINISTERS 

Ministebs only The functions of the Ministers extend. 
TO Dv E. offering advice on all matters except 

those in which the Governor-General is required to 
act in his discretion. The Ministers do not legally 
form part of the “ government all executive autho- 
rity is formally vested in the Governor-General and. 
hence all executive action is expressed to be taken 
in his name. 

Method OP The Governor-General is to allocate 

Work 

work and distribute portfolios among' 
the Ministers, keeping reserved to 
himself the departments of Defence, External Affairs,, 
Ecclesiastical Affairs, and Tribal Areas. The Governor- 
General in his discretion may preside at the meetings 
» of the Council of Ministers and make rules for the' 
more convenient transaction of business of the 
Government. 


MiNisTEwtAL Advice The Govemor-General is normally to 
WHEN Binding. advice of his Ministers but 

in several cases the Act of 1935 requires him to exercise 
his individual judgment. The most important of these 
are his Special Responsibilities with which he has been 
charged. 
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S. SPECIAL RESPONSIBILITIES OP THE GOVERNOR- 

GENERAL. 

In the exercise of his functions, the Governor- 
General has the following Special Responsibilities:— 

(a) the prevention of any grave menace to the 
peace or tranquillity of India or any part thereof; 

(b) the safeguarding of the financial stability and 
credit of the Federal Government; 

(c) the safeguarding of the legitimate interests 
of minorities; 

(d) the securing of legal and equitable rights 
and the safeguarding of the legitimate interests of 
members of the public services; 

(e) the prevention of discrimination, by execu- 
tive action, against British subjects domiciled in the 
United Kingdom and companies incorporated in that 
country; 

(f) the prevention of executive action which 
would subject goods of United Kingdom or Burmese 
origin imported into India to discriminatory or penal 
treatment; 

(g) the protection of the rights of any Indian 
State and the rights and dignity of the Ruler thereof; 
and 


(h) the securing the due discharge of his func- 
tions with respect to which he is required to act in his 
discretion or exercise his individual judgment. 
Character and The Special Responsibilities of the 
■SiGNmcANCE OP Governor-General, it will be noticed, 
do not relate to any particular depart- 
ment, but cover the whole field of ad- 
ministration and cut across its entire fabric. Besides, 
the wording is so general and sweetly vague that there 
is hardly any conceivable question of administration 
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which may not by a slight stretch or twist, be shown 
to affect one of the Special Responsibilities of the 
Governor-General. Such words as ‘peace and tran- 
quillity of India’, ‘financial stability’, ‘legitimate inter- 
ests,’ and ‘ discrimination ’ can be interpreted in various 
ways and it is entirely left to the Governor-General to 
put any meaning on them and declare that one of his 
Special Responsibilities is affected. The scope of each 
of these Special Responsibilities is indicated in a 
general way in the Instrument of Instructions to the 
Governor-General, but the latter is given full freedom, 
subject to those Instructions, to interpret his Special 
Responsibilities. 


Their Purpose. The reason why the Governor-General 
has been charged with these Special Responsibilities is 
not far to seek. The new constitution is based on the 
principle that complete responsibility and power 
cannot yet be transferred to Indians and there is an 
imperative necessity of over-ridtug powers being vest- 
ed in the representatives of His Majesty, who may 
prevent undesirable developments and “ hold the scales 
evenly between confiicting interests and to protect 
those who have neither the infiuence nor the ability 
to protect themselves.”* 

How THEY wiEL The Working of the provincial part of 
beExmcised. constitution has, however, shown 

that prudence and cix’cumspection on the part of the 
Governor-General and his Ministers may lead to the 
development of a healthy understanding by which the 
exercise of these reserve powers may not be found 
necessary in normal times. They may be allowed to 




♦ jr, F. a Report p. 14, 
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rust by sheer disuse. But while this optimism may be 
justified by the experience of provincial administra- 
tion, there is nothing to show that the framers of the 
Act contemplated such a development. The Joint 
Parliamentary Committee definitely declared that “the 
safeguards we contemplate have nothing in common 
with those mere paper declarations which have been 
sometimes inserted in constitutional documents, and 
are dependent for their validity on the good will or 
the timidity of those to whom the real substance of 
power has been transferred. They represent, on the 
contrary, a retention of power as substantial, and as 
fully endorsed by the law, as that vested by the Consti- 
tution of the United States in the President as Com- 
mander-in-Chief of the Army — ^but more extensive 
both in the respect of their scope and in respect of 
circumstances in which they can be brought into play.”* 

Conclusion. There is thus nothing to prevent the 
Governor-General from exercising these powers as fully 
and freely as he may choose; the Joint Parliamentary 
Committee strangely enough regard these not only as 
not inconsistent with responsible government but as 
a necessary complement to it. The correct view appears 
to be that of Dr. A. B. Keith who says. “Too narrowly 
interpreted the (special) responsibilities might destroy 
the possibility of (ministerial) responsibility.”! 

7. FINANCIAL ADVISER TO THE GOVERNOR- 
GENERAL 

Appointment. The Govemor-General may in his 
•discretion appoint a Financial Adviser to assist him in 
the discharge of his Special Responsibility for safe- 

» J. P, C, Report p, 12. 

t Keith, A Constitutional History of India, p. 834. 
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guarding the financial stability and credit of the Federal 
Government and also to give advice to the Federal 
Governnient upon any financial matters with respect 
to which he may be consulted. In making such ap- 
pointment other than the first, the Governor-General 
shall consult his Ministers as to the person to be 
selected. The Financial Adviser is to hold office during 
the pleasure of the Governor-General and his salary, 
allowances, conditions of service, etc., are to be decided 
by the Governor-General in his discretion. 

CoNSTiTDTioNAi Such an officer, wholly responsible to 
the Governor-General and not subject 
to any parliamentary or ministerial control may well 
be a cause of friction between the Council of Ministers 
one of whose members will hold the Finance port- 
folio and the Governor-General who has a Special 
Responsibility for safeguarding the financial stability 
and credit of the Federal Government. 


8. ADVOCATE-GENERAL FOR THE FEDERATION 


An Expert 
Legal Adviser, 


The Governor-General, exercising his 
individual judgment, is to appoint 
a person, being qualified to be appointed a judge of the 
Federal Court to be Advocate-General. He holds office 
during the pleasure of the Governor-General and is 
entitled to such remuneration as the Governor-General 
may, in his individual judgment, determine. It will 
be the duty of the Advocate General to give advice to 
the Federal Government upon such legal matters and 
to perform such other duties of a legal character as 
may be referred or assigned to him by the Governor- 
General 
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The Advocate-General has the right to speak in, 
and otherwise take part in the proceedings of, both 
Chambers of the Federal Legislature but is not en- 
titled to vote. 

9. CONCLUSION 

Dyakchyatthe To sum up, the Federal Executive 
Centee. authority will be exercised in two 

different ways — the Reserved Departments to be ad- 
ministered by the Governor-General in his discretion 
and the Non-Reserved or Transferred departments to 
be normally administered by the Governor-General 
on the advice of his Council of Ministers. This essen- 
tially dual or dyarchical control will be the distin- 
guishing feature of the proposed Federal Executive. 
The Instrument of Instructions would, however, enjoin 
the Governor-General to encourage the practice of 
joint consultation between himself, his Counsellors 
and his Ministers and thereby “invite the collaboration 
of the Federal Ministry to the widest extent compati- 
ble with the preservation of his own responsibility.” 
Further, in matters of defence, the views of the Min- 
isters are to be ascertained and the Finance Minister 
is to be consulted before estimates of proposed expendi- 
ture on defence are settled and laid before the Federal 
Legislature. 

Its Practicai. It is, however, difficult to see how the 
Dangers. essentially different halves of the 

administration — the one increasingly responsible to the 
legislature and through it to the people and the other 
consisting of the Governor-General responsible to His 
Majesty through the Secretary of State — could co-ope- 
rate at all. The experiment of Dyarchy in the pro- 
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Vinces clearly demonstrated the futility of such expec- 
tations, and if in some provinces the two halves worked 
smoothly it was because the Ministers in charge of the 
Transferred departments relied for support on the 
official bloc in the legislature and, therefore, came to 
be looked upon as little better than Executive Coun- 
cillors in charge of the Reserved departments. Thus 
it was by sacrificing the principle of Ministerial res- 
ponsibility to the legislature that the executive func- 
tioned harmoniously at all. There is no reason to 
believe that the same difficulties will not reappear in 
the Federation. “Divided Responsibility means blurred 
responsibility.” The Simon Commission expressed 
themselves very frankly by admitting that. “ It would 
indeed be astonishing result if, at a time when Dyarchy 
is abandoned in the provinces, the introduction of a 
similar principle were to be recommended at the Centre. 
The ultimate creation of responsible government at the 
Centre cannot be reached by constructing a Central 
Executive one part of which is not responsible for the 
other. We regard such a plan as not only unworkable 
but as no real advance in the direction of developing central 
responsibility at all”* (Italics mine) 

Conclusion. In the face of such an honest admis- 
sion, it would not be tmfair to conclude that the Fede- 
ral Executive would either not function smoothly or 
would do so by being completely irresponsible to the 
legislature; and in either case no real progress towards 
the attainment of Responsible Government could be 
expected. In these circumstances, the Governor- 
General may well become the real and effective, and 
not merely a constitutional, head of the Federal 
Government. 

* Simon Commission Report, Vol, II, p. 137 


CHAPTER VI. 


THE FEDERAL LEGISLATURE 

The Federal Legislature will consist of His 
Majesty, represented by the Governor-General, and 
two Chambers to be known as the Council of State 
and the House of Assembly or Federal Assembly. 
Thus the existing bicameral fbrm of the legislature 
will be continued. 

I. Composition of the Federal Legislature 

1. NUMBER OP SEATS AND THEIR DISTRIBUTION 

TheFedebai. The Federal Assembly, or the Lower 
Assembey. House, is to consist of a maximum 

number of 375 members out of whom 250 will be 
representatives of British India and not more than 125 
wiU be the representatives of federated Native States. 
Thus, the Native States have been assigned one-third 
of the total number of seats though their population 
is only about one-fourth of the total Indian population. 
However, the actual number of seats taken up by the 
States will depend upon how many of them agree to 
accede to the Federation. 

Out of 250 seats assigned to British India, four 
are non-provincial seats i.e., seats not assigned to any 
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province; three of these are to be filled by repre- 
sentatives of commerce and industry and one by a 
representative of labour. The remaining 246 seats are 
distributed as follows among the different provinces. 


Madras 

37 

N. W. F. P. • 

.. 5 

Bombay 

30 

Orissa 

.. 5 

Bengal 

37 

Sind 

.. 5 

United Provinces 

37 

Br. Baluchistan 

.. 1 

Punjab 

30 

Delhi 

.. 2 

Bihar 

30 

Ajmer-Merwara 

.. 1 

C. P. & Berar 

15 

Coorg 

.. 1 

Assam 

10 

Total 

246 


The distribution of 125 seats among the different 
States is also laid down by the Government of India 
Act, 1935, the more populous and important among 
them getting a larger number of seats. For example, 
Hyderabad Deccan is entitled to 16, Mysore gets 7, 
Travancore 5, Gwalior 4, Kashmir 4 and Baroda 3. 
The smaller States get less representation and those 
that are too small to have even one representative 
are grouped together to send representatives by 
rotation. 

Thb CouNcu, OF The Council of State, or the Upper 
House, IS to consist of a maximum 
number of 260 members of whom 156 will be repre- 
sentatives of British India and not more than 104 will 
represent the federated Native States. The States 
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are thus given forty per cent, of the total number of 

seats as compared to one-third in the Assembly. The 

actual number of seats filled up by them will, as in 

the case of the Assembly, depend upon the number 

of States joining the Federation. 

♦ 

Out of 156 seats assigned to British India, ten are 
assigned on a non-provincial basis, as follows : — 
Europeans 7, Anglo-Indians 1 and Indian Christians 2. 
Six other seats are to be filled by persons nominated 
by the Governor-General in his discretion. This power 
has been given to him “ to redress inequalities of 
representation which may have resulted from elec- 
tion,” bearing in mind the necessity of securing 
representation of the Scheduled Castes and women. 
The remaining 140 seats are distributed among the 
different provinces as follows : — 


Madras 

.. 20 

N. W. F. P. 

5 

Bombay 

.. 16 

Orissa 

5 

Bengal 

.. 20 

Sind . . 

5 

U. P. 

.. 20 

Br. Baluchistan . . 

1 

Punjab 

.. 16 

Delhi 

1 

Bihar 

.. 16 

Ajmer-Merwara . . 

1 

C. P. & Berar 

.. 8 

Coorg 

1 

Assam 

.. 5 




Total 140 


The distribution of 104 seats among the States is 
prescribed by the Act. The following are the seats 
assigned to the more important States : — Hyderabad 
Deccan 5, Mysore 3, Kashmir 3, Gwalior 3, Baroda 3 
and Travancore 2. 
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2. DISTRIBUTION OF SEATS AMONG COMMUNITIES 
AND INTERESTS 

Reservation OF In assigning seats to different pro- 
vinces, both in the Assembly and the 
Council of State, reservations have been made for 
different communities and interests. For example, 
of the total number of thirty seats assigned to Bombay 
province in the Federal Assembly, 6 are reserved for 
Muhammadans, 1 each for Anglo-Indians, Europeans 
and Indian Christians, 3 for Commerce and Industry, 
1 for Landholders, 2 for Labour and 2 for women, thus 
leaving only 13 seats for the General Constituency 
which includes Hindus, Parsis, Sikhs, Jains, etc.; again 
out of these 13, 2 are reserved for representatives of 
the Scheduled Castes. These reservations are made 
on the ground of safeguarding the position of minori- 
ties and certain special interests which require 
protection. Though the assignment of seats on a 
communal basis, so as to guarantee some seats to the 
minorities, may not appear to be an ideal arrange- 
ment, it is, at present, absolutely necessary. It is, 
however, remarkable that even in those provinces like 
the Punjab, Bengal, Sind and North-West Frontier 
where the Muhammadans are not a minority com- 
munity, seats have been reserved for them! The 
following tables set out the distribution of seats among 
the different communities and interests in the Federal 
Assembly and the Council of State. 


The Federal Assembly, 
Representatives of British BvMa, 
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Assam 
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States’' 

Representatives 
TO BE Rutees’ 
Nominees. 


3. THE METHOD OF REPRESENTATION 

The representatives of the federated 
Native States are to be nominated by 
the Rulers of the States, the people of 
the States having no legal voice in their selection. 
There is no restriction of any kind imposed on the 
choice made by the rulers; there is no provision made 
even for consultation with the people, before such 
representatives are nominated. 


The representatives of the Chief 


Representatives 

OP Chief ^ . , . 

Commissioner’s Commissioners provinces are to be 

Provinces returned in a manner ‘ which may be 

prescribed,’ except in the case of Coorg where the 

seat assigned in the Federal Assembly to that 

province is to be filled by a person elected by the 

members of the Legislative Council of that province. 

Representatives The seats assigned to Governors’ pro- 

OF GtoVERNORS’ . ; . 

Provinces. vinces are to be filled by election, 

there being no nominations, except 
with regard to six seats in the Council of State. But 
while the elections to the Council of State will be 
direct, the members of the Federal Assembly will be 
indirectly elected. Indirect Election simply means 
“ Election by the Elected.” Thus, while the members 
of the Council of State will be returned directly by 
the voters in the different constituencies, those of the 
Federal Assembly will be elected by the members of 
the Provincial Assemblies, who are themselves elected 
by the voters. 
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Communal Moreover, the elections to both Gham- 

Electokate. basis of communal 

electorates. Thus, the Muhammadan or Sikh seats 
assigned to a province in the Council of State will be 
filled by election in which only the Muhammadan or 
Sikh voter of that province, as the case may be, can 
exercise the right of vote; and Muhammadan or Sikh 
seats assigned to a province in the Federal Assembly 
will be filled by election in which only the Muham- 
madan or Sikh members of the Legislative Assembly 
of that province can take part. 


Repbesentatives of In the case of the representatives of 
Scheduled Castes Scheduled Castes, the method of 

separate electorates, though originally conceded by 
the Communal Award* was modified in accordance 
with the provisions of the Poona Pact, and the method 
finally adopted is a via media between separate and 
joint electorates. There are to be two elections — one 
primary and the other secondary. At the primary 
election only those members of the Sheduled Costes 
who were successful candidates in the Primary Election 
to the Legislative Assembly of the province shall 
exercise, the right of vote and elect four candidates 
for every seat to be filled.f At the secondary or final 


* The Communal Award is the Award given in 1932 by the late Mr. Kamsay 
MacDonald the then Prime Minister of Great Britain. During the session of the 
Second Round Table Conference in London, some of the members representing the 
different communitie.s of India approached the Prime Minister to decide the qu(^Uon 
of distribution of seats and the method of representation in the legislatures, among 
the different Communities. The Award given in accordance with the request was 
adopted by the Government of India Act, 1933, and could be altered only with the 
mutual consent of the communities concerned. 

The Communal Award recommended separate electorates for all important 
Communities as also for the scheduled castes. The Hindu Community disapproved 
of separate electorates for the scheduled castes and, accordingly, a pact was made 
at Poona between Mahatma Gandhi representing the caste Hindus and Dr.. Ambedkar 
representing the scheduled castes, agreeing to a form of election which was a compro- 
mise between Separate and Joint Electorates, This pact is known as the Poona Pact 
The Communal Award was modified in accordance with the provisions of the Poona 
Pact. 




t See Caiap. IX p. 181 
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election, only these four would be entitled to stand 
for election but the right to vote will be exercised 
by all the members of the Legislative Assembly who 
occupy the General seats. 


EtECTOHAL In view of the small number of seats 

SM^^tovps. the provincial legislatures assigned 
to women, Anglo-Indians, Europeans 
and Indian Christians, the representatives of these 
classes in the Federal Assembly are to be elected not 
by the members of each Provincial Legislative 
Assembly belonging to that class but, by electoral 
colleges consisting of the members of all Provincial 
Legislative Assemblies belonging to that class. Thus, 
a seat assigned to women of a province is to be filled 
by an electoral college consisting of all women mem- 
bers of provincial Legislative Assemblies. 


4. TENURE 

TheFedesal The term of the Federal Assembly is 

Assembly. a u j' i , at 

to be five years as compared to three 
which was the period prescribed for the Central Legis- 
lative Assembly by the Act of 1919. At the expiration 
of that period of five ye^s, the Assembly will be auto- 
matically dissolved. The Governor-General, however, 
has the power to dissolve it earlier. He can also 
prorogue any session of the Assembly; he has no power 
to extend its life beyond the period of five years. 

The Council of The Council of State is to be a perman- 
State. body not subject to dissolution, 

either at the end of any fixed period or by the Governor- 
General. Instead, one third of the members are to 
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retire every third year by rotation, thus bringing about 
a complete change in nine years.* The Governor- 
General can prorogue any sessions of the House. 

5. GENERAL REMARKS 

The prominent characteristics of the composition of 
the proposed Federal Legislature may now be summed 
up. 


No Equauty of In the first place, the proposed Legisla- 
ture, like all Federal legislatures, will 
.be bicameral; but whereas in other 
Federations e.g. the United States of America, Austra- 
lia and Switzerland, the federal imits are given equality 
of status and representation in the Upper Chamber, 
that has not been possible in India. The units are of 
such varying size and importance that any attempt at 
establishing such equality would only invite ridicule 
and make the whole scheme appear fantastic. 


Excessive Secondly, the number of seats assigned 

to the Native States, particularly in the 
Council of State, appears to be exces- 
sive; this has given rise to a suspicion that the States- 
are being used as a lever to prop up the conservative 
elements in the country. But, this will prove to be a 
real grievance only if all the States accede to the' 
Federation so that the maximum number of seats 
allotted to them are filled up. 


*** Upon the first constitution of the Council of State, one-third of the members 
first chosen shall be chosen to serve for three years only, one-third for six years and- 
one-third for nine years, thereafter, in every third year persons shall be chosen to 
fill for nine years the seats then becoming vacant. Similarly, of the six nominated 
members, upon the first constitution of the Council of State, two of the i)ersoBS shall, 
be chosen to serve for three years, two for six years and two for nine years. 
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Elections i^s TMrdZy, the extension of the tenure of 
Ekequent. Assembly to five years is, on the 

whole, a retrograde step as it will tend to lessen the 
responsibility of the legislators to their constituencies. 
The more frequent the elections, the greater is the 
opportunity given to the electorate to establish contact 
with its members; and allowing for administrative in- 
convenience of too frequent elections, five years’ period 
would be a little too long in the case of India. Moreover, 
the Council of State has been made a permanent body 
not subject to dissolution; this is highly objectionable 
as it might keep the body immune from all popular 
influences. 

Nominees OF Fourthly, nominations to the Legisla- 
Kulers. Governor-General have, 

except for six seats in the Council of State, been 
abandoned. This is a very welcome step, but since the 
representatives of the federated Native States will be 
the nominees of the rulers, a new conservative element, 
representing not the people of the States but the rulers 
thereof, will take the place of the present members 
nominated by the Governor-General. The difference 
between the two may turn out to be of the celebrated 
order of Tweedledum and Tweedledee. 

Communal Fifthly, Communal Electorates are to 

Electorates. continue to be the basis of election to 
the Federal Legislature. This will only perpetuate 
and strengthen commimal disharmony and thereby 
prevent the formation of any political parties, as dis- 
tinguished from mere communal factions. It is well- 
known that Parliamentary Government can never 
function smoothly in the absence of well-organised 
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political parties. Moreover, the principle of Separate 
Electorates, far from being gradually restricted, is being 
extended to sections which have opposed it ! That 
women should get separate electorates inspite of their 
united opposition to them, appears very strange.* 

itoOTOTJs And lastly, indirect elections to the 

Federal Legislative Assembly will 
considerably diminish the influence of the people over 
the legislators. The Joint Parliamentary Committee, 
1934, themselves admitted that “a close and intimate 
contact between a representative and his constituency 
is of the essence of representative governmentt, so that 
the former may be conscious of a genuine responsibility 
to those whom he represents, and the latter that they 
are able to influence his actions and in case of need 
call him to account.” (Italics mine) . But the Committee 
felt constrained, in view of certain practical considera- 
tions, to recommend the system of indirect elections 
as proposed by the Simon Commission. Direct elec- 
tions would, according to them, be unmanageable in 
view of the large constituencies covering widely 
separated areas. The extension of franchise accom- 
panying the introduction of the new constitution would 
make direct elections administratively difficult, and the 
problem would assume more serious proportions as the 
right to vote was extended further with the lapse of 
time. The difficulties involved are summed up in the 
following passage: — “Where a single constituency may 
be more than twice as large in area as the whole of 

* For critickm of Communal Electorates see Chap. Ill- pp, 57-59. 
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Wales, a candidate for election could not in any event 
commend or even present his views to the whole body 
of electors, even if the means of communication were 
not, as in India, difficult and often non-existent, and 
quite apart from obstacles presented by differences in 
language and a widespread illiteracy; nor could a 
member after election hope to guide or inform opinion 
in his constituency.”* 

An Ai-tebnative. While recognising these difficulties, it 
must be said that there is one way in 
which the problem could be solved without surrender- 
ing the principle of direct election. This can be done 
by increasing the number of members of the Federal 
Assembly, thereby reducing the size of the constituen- 
cies. Too large an increase in membership would, no 
doubt, detract from the efficiency of the Assembly as 
a deliberative body, but the present prescribed number 
of 375 could easily be increased to about six hundred, 
considering that even the United Kingdom with less 
than one-eighth of the total population of India has 
615 members in the House of Commons. 

CoNCBtisioN. It is possible that when the franchise 
is ultimately extended to all adults, 
the constituencies may become too large and populous 
to be handled conveniently, but there does not appear 
to be any intention on the part of British Parliament 
to introduce such an extension in the near future, and 
hence, there is no reason for the immediate adoption 
of indirect elections. 

» J. P. c. Beport, Vol I. p. 109, 
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II, Procedure in the Federal Legislature 

1. SUMMONS, MEETING AND PROROGATION 

Governor- The Governor-General may, acting in 

Genesae’s Powers 

his discretion, summon either Cham- 
ber to meet at such time and place as he thinks fit. It 
is, however, obligatory on him to summon the Federal 
Legislature to meet at least once every year, so that 
twelve months shall not intervene between the last 
sitting in one session and the first sitting in the next 
session. The Governor-General may, acting in his 
discretion, prorogue either Chamber or dissolve the 
Federal Assembly; the Council of State, being a per- 
manent body is not subject to dissolution. 

2. OFFICERS OF CHAMBERS 

Appointment, The Federal Assembly will have a 

'SaIiABY and 

Kemoval. Speaker and, in his absence, a Deputy 

Speaker to preside over its meetings. 
Similarly, the Council of State will have a 
President and a Deputy President. They shall 
all be chosen by the respective Chambers from among 
their own members. Thus, for the first time the 
Council of State will have an elected President. They 
are entitled to such salaries as may be fixed by Act 
of the Federal Legislature. Any of them may be re- 
moved by a resolution of the Chamber passed by a 
majority of all the then members of the Chamber, 
provided that at least fourteen days’ notice has been 
given of the intention to move the resolution. 


: ■: india is goyeened 

Rights ANB The Speaker, or the President, or a 

Privileges. person acting as such, has no vote in 

the first instance but has a casting vote in case of 
equality of votes on any issue before the House. No 
officer or other member acting as such shall be subject 
to the jurisdiction of any Court in respect of the 
exercise by him of the powers of regulating procedure 
or conduct of business or for maintaining order.^ 

3. OATH 

Members of either Chamber must, before taking 
their seats, make an oath of allegiance or a solemn 
affirmation of their loyalty to His Majesty the King 
Emperor of India, his heirs and successors. 

4. QUORUM 

The minimum number of members required for 
the carrying on of business, in either Chamber, is fixed 
at one-sixth of the total number of members of the 
Chamber. In the absence of this requisite number it 
is the duty of the Speaker or the President, as the case 
may be, to adjourn the Chamber or to suspend the 
meeting until there is a quorum. 

5. DISQUALIFICATIONS 

A person is disqualified for being chosen as a 
member of the Federal Legislature if 

(1) he holds office of profit under the Crown in 
India, other than an office declared by Act of the 
Federal Legislature not to disqualify its holder; or 

(2) he is of unsound mind and stands so declared 
by a competent Court; or 

(3) he is an undischarged insolvent; or 


♦For functions and powers of tliese officers, see Chapter III. p. 60. 
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>. (4) he has been convicted and found guilty of 

corrupt or illegal practices in elections; or 

(5) he has been convicted of any other offence 
and sentenced to transportation or to imprisonment 

” for not less than two years, unless a period of five 
years, or such less period as the Governor-General 
acting in his discretion may allow in any particular 
case, has elapsed since his release; or 

(6) as a candidate or the agent of a candidate for 
a seat in any legislature, he has failed to lodge a return 
of election expenses within the prescribed time, unless 
five years have elapsed, or the Governor-General act- 

^ ing in his discretion has removed the disqualification; 
or 

(7) he is serving a sentence of transportation or 
of imprisonment for a criminal offence. 


If any of the above disqualifications is incurred by 
a person after his election, he ceases to be the member 
of the Legislature. 


Membekship OF No person can be a member of both 
Two Chambess. Chambers of the Federal Legislature. 

The Governor-General, exercising his 
individual judgment, shall make rules for depriving 
a person who is chosen a member of both Chambers, 
of his seat in one Chamber or the other. 


Long Absence. If for sixty days a member of either 
Chamber is, without permission of 
the Chamber, absent from all its meetings, the Cham- 
ber may declare his seat vacant. 
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Penalty foe If a person sits or votes as a member 
not^’Slbd either Chamber when he is not 

qualified, or is disqualified, for mem- 
bership he shall be liable in respect of each day on 
which he sits or votes to a penalty of five hundred 
rupees. 


6. SALARIES AND ALLOWANCES OP MERIBERS 

Members of the Federal Legislature will be en- 
titled to receive such salaries and allowances as may 
from time to time be determined by Act of the Federal 
Legislature. 

■7. PRIVILEGES OP MEMBERS 

Freedom OF Subject to the provisions of the 

Speech. Government of India Act, 1935, and 

to rules and standing orders regulating the procedure 
of the Federal Legislature, the members shall have 
freedom of speech in the legislature, and will not be 
liable to any proceedings in any Court in respect of 
anything said or vote given in the legislature or a 
Committee thereof. No person is liable in respect of 
any publication, authorised by either Chamber of the 
legislature of any report, paper, vote or proceedings. 

Resxeictions on The following restrictions on the free- 

FrEEDOM of j ^ 1-11 • J .1 

Speech. dom of speech are laid down in the 

Act of 1935. 

1. No discussion shall take place in the Federal 
Legislature with respect to the conduct of any judge 
of the Federal Court or of a High Court or of a province 
or of a Federated State, in the discharge of his duties. 

. 2. If the Governor-General, acting in his discre- 
tion, certifies that the discussion of a Bill or a clause 
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or amendment, introduced or proposed to be moved, 
would affect the discharge of his special responsibility 
for the prevention of any grave menace to the peace 
and tranquillity of India or any part thereof, he 
can direct that no proceedings shall be taken in rela- 
tion to that Bill, clause or amendment, as the case 
may be. . 

The other restrictions are such as may be contained 
in the rules of procedure of the Chambers. 

8. RULES OF PROCEDURE 

Governor- Each Chamber is to make rules for 

Powers. regulating its procedure and conduct 

of business, but, the Governor-General 
acting in his discretion, after consultation with the 
President or the Speaker, as the case may be, is to 
make rules for the following purposes: — 

, (a) for regulating the procedure in relation to 
any matter which affects the discharge of his functions 
with respect to which he is required to act in his 
discretion or to exercise his individual judgment; 

(b) for securing the timely completion of finan- 
cial business; , 

(c) for prohibiting the discussion of, or the asking 
of questions on, any matter connected with any State, 
other than a matter with respect to which the Federal 
Legislature has power to make laws for that State; 

(d) for prohibiting, save with the consent of the 
Governor-General in his discretion, the discussion of 
or the asking of questions on, any matters connected 
with : — 

(i) relations between His Majesty, or the 
Governor-General, and any foreign State 
or province; or 
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(ii) the tribal areas; or (iii) the administration 
of any excluded area; or 

, (iv) any action taken in his discretion by the 
Governor-General in relation to the affairs 
of a province; or 

(v) the personal conduct of the Ruler of any 
Indian State or of a member of the ruling 
family thereof. 

English Language All proceedings in the Federal Legis- 
TO BE Used lature shall be conducted in the 

English language, but the rules of procedure shall 
provide for enabling persons unacquainted, or not 
sufficiently acquainted, with the English language to 
use another language. 

The validity of any proceedings in the Federal 
Legislature shall not be called in question on the 
ground of any alleged irregularity of procedure. 

9. RIGHT OF GOVERNOR-GENERAL TO ADDRESS AND 
SEND MESSAGES TO CHAMBERS 

The Governor-General may, acting in his discre- 
tion, address either Chamber of the Federal Legislature 
or both Chambers assembled together; and may, for 
that purpose, require the attendance of members. He 
may also send messages to either Chamber, and a 
Chamber to whom any such message is sent shall, with, 
all convenient dispatch, consider any matter which 
they are required by the message to take into- 
consideration. 

10. RIGHTS OP MINISTERS, COUNSELLORS AND 
ADVOCATE-GENERAL AS RESPECTS CHAMBERS 

Every Minister, every Counsellor and the Advo- 
cate-General shall have the right to speak in, and 
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otherwise take part in the proceedings of, either 
Chamber, any joint sitting or any committee of the 
legislature of which he may be named a member. They 
are entitled to vote only in that Chamber of which they 
are regular members. 

ni. Functions and Powers ol the 
Federal Legislature 

The functions and powers of the proposed Federal 
Legislature are laid down in the Government of India 
Act, 1935. If the legislature exceeds the limits set 
by the Act, the Federal Court is competent to declare 
such acts as ultra vires. The powers of the legislature 
may be classified under three headings Legislative 
Powers, Financial Powers, and Control of the 
Executive. 

A. Legislative Powers. 

1. SCOPE OP LEGISLATION 

Federal versus In accordance with Federal principles, 
State the scope of Federal Legislation 

Legislation. including the right to levy taxation, 
is set out so as to be clearly distinguished from the 
scope of Provincial (and State) legislation and taxa- 
tion. The distribution of powers between the 
Federation on the one hand, and the provinces and 
federated States on the other, has been discussed fully 
in Chapter IV. Here we may only note down that 
the Federal Legislature will, according to that distri- 
bution, be competent to pass laws applicable to 
British India and the federated States on matters 
mentioned below. 
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In British With regard to British India, the 

India, Federal Legislature can legislate on 

(a) aH matters included in the Federal Legislative 

List; 

(b) on all matters included in the Concurrent 
Legislative List; the provincial legislatures are also 
competent to pass laws on such matters but in case 
a Federal law conflicts with a Provincial law as 
respects a matter included in the Concurrent Legis- 
lative List, the Federal law prevails, and the provincial 
law is null and void to the extent to which it is 
repugnant to the Federal law. But when a conflicting 
provincial law, having been reserved for the signi- 
fication of His Majesty, or assent of the Governor- 
General, receives the approval of His Majesty or the 
assent of the Governor-General it prevails over the 
Federal law in that particular province; 

(c) on matters included in the Provincial Legis- 
lative List for Chief Commissioners’ provinces; 

(d) on matters included in the Provincial Legis- 
lative List, for Governors’ provinces under two special 
circumstances : — 

(i) if authorised by resolutions passed by 

Chambers of two or more provinces pray- 
ing for such legislation and then subject 
to amendments in those provinces; 

(ii) if the Governor-General so authorises the 

Federal Legislature by issuing a Procla- 
mation of Emergency and then subject 
to the previous sanction of the Governor- 
General. 
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In Federated With regard to the federated Native 
Native States. States, the scope of federal legislation 

is governed by the terms of the Instruments of 
Accession signed by the rulers of the different States. 
There may not, therefore, be any uniformity in this 
matter. Whether a particular Federal law applies to 
a federated State will depend upon the terms of the 
Instrument of Accession of that State. 

This scope is, however, subject to three main 
limitations. 

Its Character as Firstly, the Indian Legislatures being 
Law-Making Body non-sovereign law-making bodies can- 
not affect the power of British 
Parliament to legislate for British India or any part 
thereof; nor can the Federal, or the Provincial, Legis- 
lature make any law affecting the Sovereign or the 
Royal Family, or the succession to the Crown, or the 
sovereignty, dominion or suzerainty of the Crown in 
any part of India, or the laws of British nationality, 
or the Army Act, the Air Force Act, or the Naval 
Discipline Act, or the law of Prize or Prize Courts; 
or, unless expressly permitted, to make any laws 
amending the Government of India Act, 1935, or any 
Order-in-Council made thereunder. 

Thus the Indian Legislatures have clearly subordi- 
nate law-making powers derived from the British 
Parliament whose legal supremacy remains inviolate 
and intact. They have no constituent powers and 
cannot, therefore, alter the constitution of India. 
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Peovisions WITH Secondly, the following provisions 
toSSa^TioN. with respect to prevention of dis- 
crimination further limit the scope 
of Federal as weH as Provincial Legislation :— 

1. British subjects domiciled in the United King- 
dom cannot be denied the right of entry into British 
India nor could any disability be imposed on them 
in regard to travel, residence, the holding or disposal 
of property, the holding of public office or the carrying 
of any occupation, trade or profession, in British 
India, 

2. British subjects domiciled in the United King- 
dom, or Burma, and Companies incorporated under 
the laws of the United Kingdom, or Burma, cannot be 
subjected to heavier taxation than if they had been 
domiciled in British India, or incorporated imder the 
laws of British India. 

3. No ship, or aircraft registered in the United 
Kingdom shall be subjected to any treatment which 
is discriminatory in favour of ships or aircraft regis- 
tered in British India. 

4. Companies incorporated under the laws of the 
United Kingdom and carrying on business in India 
shall be eligible for any grant or subsidy to the same 
extent as is payable to companies incorporated under 
the laws of British India. 

5. Professional and technical qualifications for 
the practising of any occupation, or for carrying on 
any trade, or for holding any office, shall not be so 
prescribed by any legislature so as to exclude those 
holding diplomas from the United Kingdom, except 
with the previous sanction of the Governor-General 
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in the case of the Federal Legislature, or of the 
Governor in the case of the Provincial Legislature. The 
Governor-General and the Governors shall not give 
such sanction unless they are satisfied that persons who 
already hold such diplomas would not be adversely 
affected. 

Suspension of These provisions with respect to 
■THE Provisions . . .. , t _ 

discrimination hold good only so long 

as corresponding discriminatory treatment is not 
shown in the United Kingdom against Indians or 
Indian Companies. Moreover, these provisions may 
be suspended if after the establishment of the Fede- 
ration a convention is made between His Majesty’s 
Government and the Federal Government ensuring 
similarity of treatment to each other’s nationals and 
Companies. 

Beciprocity. The main reason for the inclusion of 
these provisions was the fear, on the 
part of Britain, that the British nationals and Com- 
panies may not receive a fair treatment at the hands 
of Indian legislators. An ostensible justification for 
the provisions is that they are based on the principle 
of ^^reciprocity.” But “ the number of Indians residing 
in the United Kingdom and the number of Indian 
Companies doing business there is so negligible 
compared to the huge British vested interests in India, 
whether in the Services or in the capital invested in 
trade or shipping with India and in industries and 
plantations in India, that reciprocity in such conditions 
is at best a painful joke.”* 

♦ Chintamani and Masani, India’s Constitution at Work, p. 82 . 
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Goveenob- And thirdly there is a general power 

vested in the Governor-General by 
Discussion. which he can stop proceedings in the 

legislature with respect to any Bill, 
clause, or amendment, if he certifies that the discussion 
of such Bill, clause or amendment would affect the 
discharge of his special responsibility for the preven- 
tion of any grave menace to the^ peace or tranquillity 
of India, or any part thereof. 


Nature OF THE Subject to the limitations set out 
Limitations. above, the Federal Legislature has 

power to make laws for British India and the fede- 
rated Native States. The first limitation is a symbol 
of India’s political subordination; the second limitation 
is calculated to tie the hands of the legislature in 
matters of commercial policy and breathes an un- 
pleasant note of suspicion and the last is in the nature 
of a reserve power in the hands of the Governor- 
General to check the introduction or passage of 
undesirable legislation. 

2. LEGISLATIVE PROCEDURE 

The following basic principles of legislative 
procedure, to be followed in the Federal Legislature, 
are laid down by the Government of India Act, 1935. 
The details are to be filled by rules made under the 
Act. 

Pkevious The following kinds of Bills or 

Govebnoe- amendments cannot be moved in the 

Geneeax. Federal Legislature without the pre- 

viousi sanction of the Governor-General in his 
discretion : — 

Any Bills or amendments affecting 
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(a) any Act of Parliament extending to British 
. India; or 

(b) any Governor-General’s or Governor’s Act 

or Ordinance issued by them in their dis- 
cretion; or 

(c) any matters in which the Governor-General 

is required to act in his discretion; or 

(d) any Act relating to any police force; or 

(e) the procedure for criminal proceedings in 

which European British subjects are con- 
cerned; or 

(f) the grant of relief from any federal tax on 

income in respect of income taxed or tax- 
able in the United Kingdom; or 
Subjecting 

(g) persons not resident in British India, or 

Companies not wholly working in British 
India, to greater taxation than persons 
resident in, and Companies wholly controlled 
and managed in, British India. 

Bboad PKiNcrpLBs A Bill, other than a Financial Bill, 

OP PrOCEBXJEE. . . , . - A 

may originate in either Chamber. A 
Financial Bill must originate in the lower Chamber. A 
Bill becomes an Act if it is passed by both Houses of 
the Legislature and is assented to by the Governor- 
General. A Bill is deemed to have been passed by the 
two Chambers of the Legislature if it is agreed to by 
both Chambers, either without amendment, or with 
such amendments only as are agreed to by both 
Chambers. 


140 


HOW INDIA IS GOVEENED 


Disagreement If a Bill passed by one Chamber is 

OTAMBEKs™*^ rejected by the other Chamber, or 

the Chambers have finally disagreed 
as to the amendments to be made in the Bill, or if 
more than six months elapse from the date of the 
reception of the Bill from the other Chamber without 
the Bill being presented to the Governor-General for 
his assent, the Governor-General, acting in his 
discretion, may call a joint sitting of the two Chambers. 
Such a joint sitting may be convened by the Governor- 
General even if there has been no rejection or final 
disagreement as to the Bill between the two Houses 
or even if the said period of six months has not elapsed, 
if it appears to him that the Bill relates to finance 
or to any matter which affects the discharge of his 
functions in which he is required to act in his discretion 
or to exercise his individual judgment, and that there 
is no reasonable prospect of the Bill being presented 
to him for his assent without undue delay. At such- 
a joint sitting, the President of the Council of State 
takes the chair. If at the joint sitting the BiU is 
carried with such amendments as are agreed to by 
a majority of the total number of members of both 
Chambers present and voting, it shall be considered 
to have been passed by both Chambers. 

3. LEGISLATIVE POWERS OF THE GOVERNOR- 
GENERAL 


Four 

A1.TERNATIVES 


When a Bill is passed by both Cham- 
bers, it is to be presented to the 
Governor-General who may, acting in his discretion, 
do any of the following : — 

(1) he may assent in His Majesty’s name to the Bill, 
in which case the Bill becomes an Act; or 
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(2) he may withhold assent, in which case the 

Bill lapses; or 

(3) he may return the Bill to the Chambers with 

a message requesting that they will re- 
consider the Bill, or some of its provisions, 
and will, in particular, consider the 
desirability of introducing any such amend- 
ments as he may recommend; in this case, 
the Chambers shall reconsider the Bill 
accordingly and present it again for the 
assent of the Governor-General; or 

(4) he may reserve the Bill for the signification 

of His Majesty’s pleasure thereon; such a 
Bill becomes an Act if within twelve months 
of its presentation to the Governor-General, 
the latter announces by public notification 
that His Majesty has assented thereto. 

Disallowance by Any Act assented to by the Governor- 
His Majesty General may be disallowed by His 
Majesty within twelve months from the date of the 
Governor-General’s assent. 

Governor- The Govemor-General is thus armed 

General’s Powers ..v i* it j. , 

OF Checking With full powers to prevent the pas- 

Degislation. sage of any law which he considers 

tmdesirable without assigning any 
reason. And an Act duly assented to by him may be 
set aside by His Majesty. The authority of the Cham- 
ber may, therefore, be rendered completely nugatory 
by frequent exercise of such powers. 
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The Governor-General can not only 
veto undesirable legislation, but has 
also been empowered to enact legisla- 
LEGisLATiorr. tion on his own authority without 
obtaining the necessary approval of the legislature. He 
may in the first place, issue Ordinances when the 
Federal Legislature is not in session; secondly, he may 
issue Ordinances at any time with respect to certain 
subjects; and thirdly, he may enact permanent laws 
in the shape of the Governor-General’s Acts. 

(a) OEDINANCES DURING THE RECESS OF THE LEGISLATURE 

Time AND Manner If at any time when the Federal 
OF Issue. Legislature is not in session, the 

Governor-General considers it necessary to take imme- 
diate action, he may promulgate an Ordinance. He is 
expected to issue such an Ordinance on the advice of 
his Ministers, but to that there are two exceptions. 

1. If the Ordinance relates to any subject which 
would have required his previous sanction if it had 
been embodied in a Bill, the Governor-General shall 
exercise his individual judgment. 

2. If he would have deemed it necessary to 
reserve a Bill containing the same provisions for the 
signification of His Majesty, he shall not issue it with- 
out instructions from His Majesty. 

Duration. . Such an Ordinance has the force of an 
Act of the Federal Legislature, and 
shall be laid before both Chambers of the Federal 
Legislature. It automatically ceases to operate at the 
expiration of six weeks from the reassembly of the 
Legislature, or even before the expiration of that 


*Governok- 
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period, if resolutions disapproving it are passed by 
both Chambers. It may also be disallowed by His 
Majesty, or may be withdrawn by the Governor- 
General. 

Constitutional This type of ordinance is merely in 
Significance. ,, , . txj. 

the nature of an expedient to enable 
the Executive to secure an urgent piece of legislation 
when the legislature does not happen to be in session. 
Since it is normally to be promulgated on the advice 
of the Ministers, and is of short and limited duration 
and is liable to be turned down by an adverse vote of 
the legislature, it cannot be regarded as derogatory to 
the powers of the legislature, except in a strictly tech- 
nical sense. 

ijb) ORDINANCES ISSUED AT ANY TIME WITH RESPECT TO 
CERTAIN SUBJECTS 

This type of Ordinance is, however, more impor- 
tant as it constitutes a definite breach in the legislative 
powers of the two Chambers. It is of a different nature 
and serves a different purpose from that of an Ordi- 
nance issued during the recess of the legislature. 

Time and Manner If at any time, (that is, even when 
OF Issue. Federal Legislature may be 

in session) the Governor-General is satisfied that 
for the discharge of any of his functions in so far as he is requir- 
ed to act in his discretion or to exercise his individual judgment 
immediate action is necessary, he may in his discretion 
promulgate an Ordinance. 

Duration. Such an Ordinance has the same force 

as Act of the Federal Legislature and 
continues in operation for any period, not exceeding 
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six months, that may be prescribed in the Ordinance. 
The Governor-General can, by issuing a subsequent 
Ordinance, extend the original ordinance for a further 
period, not exceeding six months. It may be disallow- 
ed by His Majesty or withdrawn at any time by the 
Governor-General. If it is an Ordinance extending a 
previous Ordinance for a further period, it is to be 
commimicated to the Secretary of State and is to be 
laid before each House of Parliament. 


CoNSTiTtmoNAL The Govemor-General’s power to 
SiGNmcANCE. issue such ordinances vitally affects 

the authority of the Federal Legislature. These Ordi- 
nances may be issued even when the Chambers are in 
session and without so much as consulting the 
Ministers or the legislature which cannot terminate 
them by passing adverse resolutions. Besides, these 
Ordinances are of a much longer duration than those 
issued during the recess of the legislature. It must, 
however, be noted that such Ordinances can be pro- 
mulgated only with regard to matters in which the 
Governor-General is required to act in his discretion, 
or to exercise his individual judgment. This would 
give the impression that the field of their operation 
would be narrow. But there are so many matters in 
which the Governor-General is required to so act, 
that this need not be any material limitation on his 
power. For example, the vague and general phraseo- 
logy of the Special Responsibilities of the Governor- 
General, in the discharge of which he is to exercise his 
individual judgment, would be enough to bring almost 
any conceivable thing within the scope of these Ordi- 
nances. Prevention of any grave menace to the peace 
and tranquillity of India, the safeguarding of the finan- 
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cial stability and credit of the Federal Government and 
the safeguarding of the legitimate interests of 
minorities, not to mention the others, would offer an 
almost unlimited scope for the exercise of this power. 

The only legal restriction on the Governor-General, 
in this respect is the necessity of communicating with 
his superiors, the Secretary of State and the British 
Parliament. That could not be regarded as adequate 
by the Chambers of the Federal Legislature and by 
those whom they represent. 

(c) GOVEENOK-GENEEAL’S ACTS 

The Governor-General can also enact permanent 
laws by passing Governor-General’s Acts. 

When and How If, at any time, that is, even when the 

^ ■ Federal Legislature is in session, it 

appears to the Governor-General that for the purpose 
of enabling him to discharge his functions in so far as he 
is required to act in his discretion or to eoeercise his individual 
judgment, it is necessary to secure legislation, he may, 
in his discretion, by message to both Chambers, explain 
the circumstances necessStating Such legislation 
and, either enact forthwith a Governor-General’s Act, 
or attach to his message the draft of the Bill which he 
may convert into such Act after the expiration of one 
- month, with such amendments as he may deem neces- 
sary. Before doing so, he shall consider any address 
which may have been presented to him in that con- 
nection by either Chamber within that period of one 
month. 

Dctkation. a Governor-Gteneral’s Act shall have 

the same force and effect as an Act of the Federal 
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Legislature. It is law not for any limited period, but 
permanently. It may, however, be disallowed by His 
Majesty. Every Governor-General’s Act shall be 
communicated forthwith to the Secretary of State and 
;^all be laid by him before both houses of Parliament. 

•CoNSTiTumoNAi. The power of the Governor-General 

Significance. , .t i i x- -i, 

to secure permanent legislation with a 
mere stroke of the pen without any consultation with 
the Ministers and, if he so desires, without any discus- 
sion in the legislature, even when it may be in session, 
is a remarkable feature of the new constitution. , 

4. CONCLUSION 

CkivEKNOK- The whole picture of the legislative 

Omnipotence. powers of the Federal Legislature, as 

, prescribed by the terms of the consti- 

tution, brings out the utter helplessness of the Cham- 
bers. Provisions regarding prevention of discrimina- 
tion, necessity of obtaining Governor-General’s pre- 
vious sanction, the Governor-General’s right to stop 
any discussion, the Governor-General’s powers of 
withholding assent to any Bill, or reserving it for the 
signification of His Majesty, or returning it to the 
Chambers for reconsideration— all these reduce the 
Chambers to a position of distinct subordination. On 
the other hand, the Governor-General by checking 
legislation in the above-mentioned ways, or by issuing 
Ordinances and enacting Acts may easily dominate the 
Federal Legislature in the sphere of law-making. 

B. Financial Powers. 

The powers of the Federal Legislature over finance 
relate to the raising and spending of the revenues of 
the Federation. 


' ' mi . . 
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1. RAISING OF REVENUES 
FiNANciAi Biii. The Federation can levy taxes, on 

matters included in the Federal Legis- 
lative List.* All proposals for the raising of revenues 
are embodied in the form of Financial Bills which can- 
not be introduced or moved except on the recommen- 
dation of the Governor-General. Such Bills must 
originate in the Lower Hoxise and after having been 
passed by that House are presented to the Upper 
Chamber. The remaining procedure governing the 
passage of such Bills is the same as in the case of other 
Bills, the Governor-General having the same powers 
as he has with regard to other Bills. Since all financial 
proposals must secure the recommendation of the 
Governor-General, private members will have no ini- 
tiative in the matter. This is in accordance with the 
established practice of most of the parliamentary 
governments. 

2. CONTROL OVER EXPENDITURE 

The Annual Every year, the Governor-General is 
IiArai^r. to lay before both Houses of the Fede- 
■ ral Legislature an Annual Financial 

Statement, popularly known as the Budget. It is a 
statement of the estimated receipts and expenditure of 
the Federation and is to show separately (1) sums re- 
quired to meet expenditure which is declared by the 
Government of India Act, 1935, to be charged on the 
revenues of the Federation, and (2) sums required to 
" meet other expenditure proposed to be made from the 
revenues of the Federation. 

♦ The Sources of Federal Revenues are discuked in Chapter XI p. 231 
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Charged 

Expenditure, 


Federation 


The following expenditure is declared 
to be charged on the revenues of the 


. (1) The salary and allowances of the Governor- 
General and other expenditure relating to his office. 

(2) The salaries, allowances, etc., of the Federal 
Council of Ministers, Counsellors, the Advocate-Gene- 
ral, the Chief Commissioners, the Financial Adviser 
and his staff, and the Judges of the Federal Court. 

(3) Expenditure on Defence, External Affairs, 
Tribal Areas and Ecclesiastical Affairs.* 

(4) Debt charges for which the Federation is 
liable, including interest, sinking fund charges, etc. 

(5) The sums payable to His Majesty in respect 
of expenses incurred in discharging the functions of 
the Crown in its relation with Indian States. 

(6) Any grants for purposes connected with the 
administration of “ excluded areas ” in a province. 

(7) Any sums required to satisfy any judgment, 
decree or award of any Court or arbitral tribunal. 

(8) Any other expenditure declared by the Gov- 
ernment of India Act, 1935 or by any Act of the Fede- 
ral Legislature to be so charged. 

Any question whether any proposed expenditure 
falls within the class of expenditure charged on the 
revenues of the Federation is to be decided by the 
Governor-General in his discretion. 


Discussion. 


* Provided that the sum so charged in respect of expenditure on ecclesiasti- 
cal affairs sha^ not exceed forty-two lakhs of rupees, exclusive of pension charges. 


The Budget, when presented in the 
. two Houses, may be discussed by them 

but only that part of it which is not declared charged 
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, is to be submitted to them in the form of demands for 
grants to be voted upon by them. The charged expen- 
diture is entirely non-uotoble. Two heads of charged 
expenditure, namely, the salary and allowances of the 
Governor-General and other expenditure relating to 
his office, and the sums payable to His Majesty for ex- 
penses incurred in discharging the functions of the 
Crown in its relation with Indian States, may not even 
be discussed. 


Demands foe Estimates of expenditure, other than 
' charged, are to be submitted in the 

form of demands for grants to the Federal Assembly 
and thereafter to the Council of State. No demand for a 
grant can be made except on the recommendation of 
the Governor-General. Either Chamber has power 
to assent or to refuse to assent to any demand, or to 
assent subject to a particular reduction in the amount 
demanded— there being no power in their hands to 
• increase any demand. If a demand is refused by the 
Assembly, it is not to be presented to the Coimcil of 
State unless the Governor-General so directs; and 
where the Assembly has reduced a grant, only the 
demand for such reduced grant is to be submitted to 
the Council of State. If the two Chambers differ with 
respect to any demand, the Governor-General shall 
summon the two Chambers to meet in a joint sitting, 
and the decision of the majority of the members pre- 
sent and voting shall be the decision of the Chambers. 

Restoeation of If the Chambers have not assented to 
Grants. fgj, grant, or have assent- 

ed subject to a reduction in the amount, the Governor- 
General may restore such grants if in his opinion the 
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refusal or reduction would affect the due discharge of 
any of his Special Responsibilities. 

Sotplementaby The Governor-General may also cause 
Expendittjbe. be laid before the two Houses any 

supplementary statement of expendi- 
ture, if it becomes necessary in any financial 
year; and the same provisions which apply to 
the Annual Financial Statement would apply to it. 

3. CONCLUSION 

Impotence op the The Federal Legislature will have no 
Legiseatuee. ....... . . 

initiative in raising revenues. Its 
power of control over expenditure will be confined 
only to expenditure which is not charged on the 
revenues of the Federation. Since the items declared 
charged would easily cover about three-fourths of 
the total expenditure, the scope of intervention by 
the Legislature is considerably restricted. More- 
over, the right to vote on demands for grants has 
been extended to the Council of State. This is not 
only not in conformity with practice in other 
democratic countries, where it is regarded as a special 
privilege of the lower or popular Chamber to control 
expenditure, but is actually a retrograde step even 
in the case of India, for, under the existing consti- 
tution, only the Legislative Assembly is competent to 
vote on demand for grants. But, most important of 
all, even when a demand has been refused or reduced 
by the Legislature, the Governor-General’s powers 
of restoration are complete. Special Responsibilities, 
as we have seen, are so generally worded that the 
Governor-General need not have any difficulty in 
restoring any grant. 
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A Seeious It is not difficult to prophesy that the 

Limitation. extremely restricted power of the 

Legislature over expenditure may well prove to be, in 
practice, the most serious limitation in ensuring a pro- 
gressive administration and in securing the responsi- 
bility of the Executive to the Legislature. 

C. The Belatien of the Federal Executive to the 
Federal Legislature 

We now come to the control which the Federal 
Legislature would exercise over the Federal Executive. 

The Reseeved The Executive authority of the Pede- 
ration is to be exercised by the 
. Governor-General partly in his discre- 

tion, partly on the advice of his Council of Ministers and 
partly in his individual judgment. Whenever the 
Governor-General acts in his discretion or exercises 
his individual judgment, he is responsible only to the 
Secretary of State and through him to the British 
Parliament, the Federal Legislature having absolutely 
no means of control over him. The only part of ad- 
ministration in which the Legislature can possibly 
have a determining voice is the sphere in which the 
Governor-General acts on the advice of his Council of 
Ministers. Thus a very large field is at once removed 
from the possibility of control by the Legislature. 
Departments of Defence, External Affairs, Ecclesiasti- 
cal Affairs, and Tribal Areas will be administered by 
the Governor-General in his discretion; similarly, there 
are a number of other functions, too numerous to men- 
tion, in which the Governor-General is required to act 
in his discretion. 
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Govebnok- Then again there are matters m which 

Exebcisinq the Governor-General is to exercise 

Individual his individual judgment: these again 

Judgement. , . ® , 

are too numerous to mention but the 
most important and far-reaching among these are the 
Special Responsibilities with which the Governor- 
General has been charged. The wording of these 
Special Responsibilities is so vague and elastic that the 
Governor-General may well reduce the status of the 
Ministers to that of mere advisers, but about that it is 
difficult to dogmatise, as all would depend upon the 
growth of healthy conventions. We should, however, 
notice that there is nothing in the letter of the consti- 
tution to compel an unwilling Governor-General to 
accept Ministerial advice even in the “Transferred” 
half of the Federal Government. 


Will THE Acting on the assumption that a 

RiS^oNaBLE TO certain sphere of administration would 
THE Legislatube? be normally under the control of the 
Ministers, the next question would be : 
how far will the Ministers themselves be responsible to 
the legislature? The Ministers are appointed by the 
Governor-General, and hold office during his pleasure; 
he distributes work among them, presides over their 
meetings and makes rules for the more convenient 
transaction of the business of government. Legally, 
there is nothing to show that the Ministers would be 
responsible to the legislature, except in so far as their 
salaries are fixed by Act of the Federal Legislature. 
It may at once be admitted that “Ministerial responsi- 
bility is not itself a form of government which can be 
created or prevented at will by the clauses of a Statute, 
so much as a state of relationships which tends to grow 
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up in certain circumstances and under certain forms 
of government. It follows that a Constitution Act 
cannot legislate against ministerial responsibility at 
the Centre, if its other provisions, or the facts of the 
case, are such as to encourage the development of such 
responsibility”. Hence the absence of any direct 
legal provision for ministerial responsibility to the 
legislature may not be considered serious. But, at the 
same time, it must be noted that there is nothing in the 
Constitution which would give to the Legislature even 
indirect control over the executive. The principle of 
ministerial responsibility may not be capable of being 
embodied in a Statute, but in every parliamentary 
country, the responsibility of the executive to the 
legislature is secured by several indirect means. For 
example, the legislature can refuse to pass any laws 
required by the executive or, can insist on passing 
certain laws inconvenient to the executive; it can re- 
fuse, or reduce the amounts of, certain demands for 
grants, thereby making it impossible for the executive 
to carry on; it can reduce the salaries of Ministers 
or carry a vote of no-confidence against the Ministry. 
As a rule, it is not necessary for the legislature in 
democratic countries to express itself so emphatically 
against the executive; the latter takes the slightest 
hint of disapproval of the legislature and feels called 
upon to resign. In India, the Governor-General is 
armed with full powers to check any undesirable 
legislation or to secure the passage of laws not sanction- 
ed by the legislature; he can restore any grants refused, 
or reduced, by the Chambers, thereby enabling the 
Ministers to carry on. The salary of a Minister cannot 
be varied during his term of office and whether the 

* J. P. C. Report Vol, I., p. 23. 
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legislature will be able to develop the convention of 
securing the dismissal of Ministers by carrying a vote 
of censure against them remains to be seen. 

Analogt of the In the provinces, where powers corres- 
Provinces. ponding to those given to the Gover- 

nor-General have been given to the Governor, the 
Ministers have been completely responsible to the 
legislature. It may, therefore, appear that a similar 
practice would grow at the Centre. There are, how- 
ever, two additional considerations in the case of the 
Federal Government which may change the entire 
position. There is, firstly, the necessity of promoting 
harmonious relations between the Counsellors and the 
Ministers, and if the experience of the working of 
dyarchy in the provinces is to be any guide in this 
connection, the Ministers may come to regard them- 
selves as mere advisers, and may learn to seek the 
suppfort of an omnipotent Governor nGeneral. This 
tendency is likely to be strengthened by the second 
consideration namely, the inclusion of “Representatives” 
of States in the Council of Ministers. These nominees 
of the Rulers are only likely to further weaken the 
position of the progressive element in the Council. It 
is not, therefore, xmlikely, that Ministerial responsibi- 
lity to the legislature may not take any firm root in the 
constitution, and the Governor-General may reduce the 
legislature to a mere debating society. At the most, 
partial responsibility with safeguards may develop. 

In conclusion, the following admirable summary 
of the whole position, in this regard, may be given in 
the words of Prof. A. B. Keith, who says, “In the Fede- 
ral> Government also the semblance of responsible 
government is presented. But the reality is lacking, 
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for the powers in defence and external affairs neces- 
sarily, as matters stand, given to the Governor-General 
limit vitally the scope of ministerial activity, and 
tke measure of representation given to the rulers of Indian 
States negatives any possibility of even the beginnings of 
democratic control. It will be a matter of the 
utmost interest to watch the development of a 
form of government so unique; certainly, if it operates 
successfully, the highest credit wiU be due to the poli- 
tical capacity of Indian leaders, who have infinitely 
more serious difficulties to face than had the colonial 
statesmen who evolved the system of self-government 
which has now culminated in Dominion Status.”* 
(Italics mine) . 

IV. Failure of Federal Constitutional Machinery 

Issue op If at any time the Governor-General is 

PeOCLAMATION. a- j2 j .lt. j. -a a- l 

satisfied that a situation has arisen m 
which the government of the Federation cannot be 
carried on in accordance with the provisions of the 
Government of India Act, 1935, he may, acting in his 
discretion, issue a Proclamation and thereby declare 
that his functions shall, to such extent as may be 
specified in the Proclamation, be exercised by him in 
his discretion and assume to himself all or any of the 
powers of any Federal body or authority except those 
of the Federal Court. 

Dceation. Such a Proclamation shall be com- 

municated forthwith to the Secretary 
of State and shall be laid by him before both Houses 
of Parliament. Such a Proclamation may be revoked 
or varied by a subsequent Proclamation and shall cease 

* A. B. Keitb, A Constitutional History of India, Preface. 
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to operate at the expiration of six months; but the two 
Houses of British Parliament can, by passing resolu- 
tions approving the continuance in force of such 
Proclamation, extend its life, by a period of twelve 
months at a time, to a maximum period of three years. 
After that, the Proclamation shall cease to have effect 
and the Government of the Federation shall be carried 
on in accordance with the other provisions of the 
Government of India Act, 1935, subject to any amend- 
ments made by Parliament. The language of the Act 
would give the impression that such a Proclamation 
might be in force for a little less than three years, 
and then if it is withdrawn for some time, it may 
again be in force for another lease of three years, and 
so on. 


Laws passed If the Governor-General assumes to 
himself any powers of the Federal 
Legislature, any laws made by him shall, subject to 
the terms thereof, continue to have effect until two 
years have elapsed from the date on which the Procla- 
mation ceases to have effect, unless sooner repealed or 
re-enacted by Act of the Federal Legislature. 


Constitutional 

'Significance. 


Thus, the Governor-General acting 
in his discretion is the sole judge of 
the emergency necessitating the suspension of almost 
the entire constitutional machinery and of the extent 
of the powers he may assume to himself. He can 
continue in the' exercise of such powers, with the 
periodical approval of British Parliament, for not more 
than three years. It would place the Governor-General 
in a position of supreme control over the entire legis- 
lative and administrative machinery, unfettered by any 
constitutional trammels. 


CHAPTER VIL 

A CRITICAL ESTIMATE OF THE ALL4NBIA : 

FEDERATION 

The All-India Federation, as proposed to be 
established under the Government of India Act, 1935^ 
has been analysed and discussed in the foregoing 
pages. It now remains to look at the plan as a whole^ 
and bring out its salient features. 

Three Basic The basic principles of a federation, 
JPri^cipees of 

Federalism. namely, rigid distribution of powers, 
supremacy of a written and rigid 
constitution and the establishment of an impartial 
tribunal are all in the main found in the proposed 
All-India Federation. But, there are several unique- 
features of the scheme, which deserve consideration. 

Not A Voluntary 1. Federations are, as a rule, formed 
dSt^StaSs!"^^' voluntarily by independent or auto- 
nomous States desirous of coming 
together for certain common purposes. In this case, 
there are no independent ’’ States, nor is the act of 
federation “ voluntary.’’ The different provinces in 
British India have all along remained subject to the 
control of the Government of India which in turn is 
responsible to the Crown through the Secretary of 
State and the British Parliament; they have not been 
given any option to join the Federation; it is com- 
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pulsory for them to do so. The Indian Native States, 
though given the option to accede to the Federation, 
cannot be regarded as independent, as they are subject 
to the rights of Paramountcy vested in the Crown 
and exercised oh his behalf by the Viceroy. So, in 
a sense, British India and the Native States are already 
under the common political subjection of the British 
and important matters like Defence, External Affairs, 
etc., are already regulated by a common authority, 
namely, the Government of India. Moreover, the 
scheme of Federation has not been framed by the 
units themselves; on the contrary, their people have 
had no effective voice in the framing up of its terms 
which have all been worked out by the British 
Parliament. There is, therefore, a strong feeling that 
Federation is being “ thrust ” on us and India is being 
denied the right of self-determination. “ Sovereignty 
of the People” whidi is the (basis of the Federal 
Constitution of the United States of America has, in 
India, given place to the Supremacy of British 
Parliament. 

Process of 2. The All-India Federation would be 

Breaking-ot ^ unique instance of a Unitary State 
converted into a Federal one, so far at least 
as British India is concerned. Whereas in the case of 
other federations, separate States come toge|her and 
federation serves as a process of uniting them or 
bringing them closer, in case of British India it will 
be a process of breaking-up, as the provinces have had 
to be reconstituted as autonomous units with powers 
over a certain defined sphere guaranteed by the 
constitution. This is likely to foster centrifugal 
tendencies and put a premium on provincial and local 
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loyalties, thereby endangering the national solidarity 
of the country. 


Disparate 
Federal Units. 


3. The units forming the Federation 
are not well-defined cultural groups 
with definite affinities of language and tradition but 
are the product of accidents of military conquest and 
administrative convenience. The units also differ in 
size and population in a degree which is unprece- 
dented. In fact, this has led to the surrender of a 
normal feature of the composition of the Federal 
Legislature, namely, the equality of status and repre- 
sentation in the Upper Chamber. 


No Common 
Citizenship 


4. There is no provision for a com- 
mon citizenship for the people of 
British India and those of the Federated States. The 
former are subjects of His Majesty while the latter 
are subjects of their respective rulers of States; their 
basic civic rights are not, therefore, the same. The 
subjects of several Native States do not in practice 
enjoy even the minimum civic rights and privileges 
which are considered indispensable in every civilised 
State in modem times; they are still entirely at the 
mercy of their rulers many of whom still stick to some 
form of ‘personal’ government. 

No Uniformity 5. There is no uniformity in the 
IN THE Score OF j: x i i i j.- t 

Fedbrae scope of federal legislation appli- 

Intervention. cable to the different federal units. 

The powers of the Federation with 
regard to the different provinces will be the same but 
the extent to which federal legislation will apply to 
Federated States will depend on the terms of the 
Instrument of Accession of each particular State. 
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Only in those matters which the Ruler has agreed to 
recognise as Federal subjects, will it be possible 
for the Federal Legislature to legislate for that State. 
Unless care is taken before-hand and a certain, 
standard of uniformity is enforced by His Majesty, 
prior to the Instrument of Accession of a State, the 
position may well be chaotic and bewildering, for a 
federal law applicable to the provinces may be appli- 
cable to some States but not to others. 


Residuary 6. Contrary to the practice of other 

th^GoveSiob-’^'^ federations where residuary powers 
Generax. are given either to the Federation or to 

the Provinces, the present scheme 
gives the power to the Governor-General to decide, 
in his discretion, whether a particular power, not 
mentioned in any of the three Legislative Lists, should 
belong to the Federation or to the Provinces. Though 
it does not at present appear that this power of the 
Governor-General will be of any great practical 
significance as care has been taken to include all 
possible subjects in one or the other list, the principle 
of giving residuary powers to the Governor-General 
is objectionable. It makes the executive authority of 
the Federation — ^instead of the Constitution — ^the 
supreme power. 


A Constitutional 7. The All-India Federation IS unique 
Misalliance. . • . , i ^ i 

in SO far as it seeks to bring together 

units of varying political status and character. The 
British Indian provinces with semi-democratic insti- 
tutions are to be yoked to States most of which are 
ruled despotically, without any internal constitutional 
check on the Rulers. Some of them are still organised 
on patriarchal and feudal lines. This misalliance 
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between “ people rapidly approaching the goal of 
self-government and the “ rulers ” accustomed to 
expect and exact unquestioned loyalty and obedience 
may well prove a drag on the constitutional develop- 
ment of British India. There is, however, a remote 
chance of Federation exercising a progressive influence 
on the backward States which might in course of time 
come to feel the impact of new ideas. In fact, this 
'^ danger ” is regarded as real by some rulers whose 
attitude towards the Federation is, on that account, 
lukewarm. 

People of the 8. The method by which the fede- 

eepSseot^^ rated States are to be '' represented ” 

in the Federal Legislature is undemo- 
cratic and completely ignores the existence of the 
people of the States. While the representatives of 
British India are to be elected, those of the States are 
to be nominated by the Rulers, the people having no 
legal voice in their selection. These nominees, 
dependent entirely on the will of the Rulers, may well 
play the part hitherto played by the nominated 
members of the Central Legislature. A reactionary 
group of this nature may even prove to be a rallying 
point of all conservative elements and may thereby 
constitute itself into a stumbling block in the way of 
reformist legislation and the formation of a stable and 
progressive ministry. 

9. The composition of the Federal 
Assembly leaves much to be desired. 
Besides the representation of the 
federated States who will be the 
nominees of the Rulers, the representatives of British 
India will be indirectly elected on the basis of separate 


Inbikect 
Elections and 
Communal 
Electorates. 
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or communal electorates. Both these are undoubted 
evils and will materially detract from the popular and 
representative character of the Assembly. Separate 
electorates will perpetuate and extend the scope of 
communal differences. Indirect Elections will destroy 
the direct responsibility of a legislator to the people 
and give rise to an unhealthy growth of cliques among 
the Provincial Legislators who will elect the members 
of the Federal Assembly. In other federations, the 
Lower House is looked upon as representing the 
people of the Federation, as a whole, and therefore, 
the elections are direct; while the -Upper House is 
regarded as the custodian of the equality of status 
of the different federal units, and hence, elections to 
it are indirect. In India exactly the reverse of this 
has been adopted. 


No Substantial 10. The proposed Federation does 
not transfer any substantial power to 
the people. The Federal Legislature 
will not only not be properly constituted but will have 
very limited powers. Its control over legislation and 
finance would, at every step, be counterbalanced by 
special powers vested in the Governor-General who 
can withhold his assent to any legislation he considers 
undesirable or issue temporary Ordinances or pass 
Governor-General’s Acts without so much as consult- 
ing the Legislature; he can restore any grants not . 
sanctioned by the legislature. The power of the 
purse will not thus be legally vested in the peoples’ 
representatives. In the sphere of administration, one 
important half of the Federal Government will be 
entirely * reserved ’ and administered by the Governor- 
General in his discretion; in the other half the 
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Governor-General as to act on the advice of his 
Ministers unless any of his Special Responsibilities 
is involved, in which case he exercises his indi- 
vidual judgment. These Special Responsibilities 
are so wide and all embracing that it would be 
difficult to assert that any real power would be 
transferred to the Ministers. Moreover, the deve- 
lopment of ministerial responsibility to the legis- 
lature also remains to be watched. The control over 
the Federal Government by the Legislature appears 
to have been riddled with so many reservations and 
safeguards in the nature of special powers given to 
the Governor-General that it appears that the latter 
will be the effective head of the Federal Government, 
with a sum of powers unprecedented in the history 
of any Constitutional Government. 

No Power TO Lastly, there is no means whereby 
CoNSTiixmoN. thie people of this country can, directly 
or through the legislatures, secure the 
amendment of any provisions of the constitution. 
The Government of India Act, 1935, can be amended or 
altered only by the British Parliament; thus the people 
of this country, unlike the people of other federations, 
have no right to decide the changes that may be 
necessary for the better government of the country. 
In every case, it is necessary to move the British 
Parliament as the Indian legislatures have no “con- 
"stituent” powers. 

Conclusion It is clear beyond all doubt that the 
proposed All-India Federation contains 
many features which are never found in other fede- 
rations of the world. Some of these peculiarities may 
be explained away by reference to the special con- 
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ditions under which federation is being proposed for 
this country but many of them cannot be so defended 
and require drastic modification if India is to be put 
on the road to self-government and unity. As it is, 
it appears even to a moderate critic as “a scheme 
which is a combination of the drawbacks of different 
systems.”* The whole situation may be summed up 
in the following words of Prof. A. B. Keith : — 

“ For the federal scheme it is difficult to feel any 
satisfaction. The units of which it is composed are 
too disparate to be joined suitably together, and it 
is too obvious that on the British side the scheme 
is favoured in order to provide an element of pure 
conservatism in order to combat any dangerous 
elements of democracy contributed by British India. 
On the side of the rulers it is patent that their 
essential pre-occupation is with the effort to secure 
immunity from pressure in regard to the improvement 
of the internal administration of their States ... It 
is difficult to deny the justice of the contention in 
India that federation was largely evoked by the desire 
to evade the issue of extending responsible govern- 
ment to the Central Government of British India. ? 
Moreover, the withholding of defence and external 
affairs from federal control, inevitable as the course 
is, renders the alleged concession of responsibility all 
but meaningless . . . Whether a federation built on in- 
coherent lines can operate successfully is wholly con-, 
jectural; if it does, it will probably be due to the virtual 
disappearance of responsibility and the assertion of 
the controlling power of the Governor-General backed 
by the conservative elements of the States and of 
British India.”t 

* Cblzitamani and Masani, India's Constitution at Work, p. 187* . 

■ t A. B. Keitb, A Constitutional History of India, p. 474, 


CHAPTER VIII. 


THE PROVINCES: THE PROVINCIAL EXECUTIVE 
INTRODUCTORY 

Divisions of British India is at present divided into 

Beitish India. t ^ j • 

eleven Governors provinces and six 

Chief Commissioners’ provinces. The eleven Gover- 
nors’ Provinces are: Bombay, .Madras, Bengal, the 
United Provinces, the Central Provinces and Berar, 
the Punjab, Bihar, Orissa, Assam, Sind and the North- 
West Frontier Province; the six Chief Commissioners’ 
provinces are: Delhi, Ajmer-Merwara, Coorg, British 
Baluchistan, Andaman and Nicobar Islands and Panth 
Piploda. It will be noticed that Sind and Orissa have 
been granted separation from Bombay and Bihar res- 
pectively and have been constituted into independent 
Governor’s provinces.* The North-West Frontier Pro- 
vince has been raised to the status of a Governor’s pro- 
vince so that there are no longer any Lieutenant 
Governors’ provinces. Burma, having been separated 
from India, has now a constitution of its own. 

Revision OF The present division of British India 

based on either 

'geogirapliical or linguisti c or cultural grounds. They 
represent a “number of administrative areas which 
I have grown almost hyhazard as the result of conquest, 

* Their separation provided for by the Government of India Act, 1935, became 
an established fact from April, 1986. 
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suppression of former ruler, or administrative conve- 
nience.” The question of revision of provincial 
boundaries is, therefore, one of great importance. 
There has already been agitation for the constitution 
of Kamatak and Andhra into separate provinces. The 
Act provides for the creation of a new province, or the 
alteration of the boundaries of any province, by an 
Order-in-Council issued by His Majesty, provided 
that the views of the Federal Legislature and the views 
of the government and the legislature of the provinces 
concerned are ascertained beforehand. Recent events 
have shown that there is no likelihood of any early 
revision of provincial boundaries. 


Chief Commis- A Chief Commissioner’s province is 
sioNEHs Provinces administered by the Governor-General 

acting, to such extent as he thinks fit, through a Chief 
Commissioner to be appointed by him in his discretion. 
In directing and controlling the administration of these 
provinces the Governor-General is expected to act on 
the advice of his Ministers except in the case of British 
Baluchistan where the Governor-General acts in his 
discretion. Acts of the Federal Legislature apply to 
Chief Commissioner’s provinces, but no Act of the 
Federal Legislature applies to British Baluchistan 
unless the Governor-General in his discretion by public 
notification so directs. The Governor-General in his 
discretion is further authorised to make regulations for, 
the peace and good government of British Baluchistan. 
The Governor-General is to act in his discretion if it 
appears to him that the peace or tranquillity of a Chief 
Commissioner’s province is endangered by any criminal 
conspiracy for committing any acts of violence intended 
to overthrow the government and in the matter of 
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making rules for securing that no record relating to 
the sources of information about violent crimes intend- 
ed to overthrow the government shall be disclosed. 

Criticism. Only one Chief Commissioner’s pro- 

vince namely Coorg has a Legislative 
Council but even that has no real powers of any kind. 
Other Chief Commissioners’ provinces have not even 
this ambiance or beginning of representative institu- 
tions. It is also not quite clear why the Chief Commis- 
sioners are made responsible to the Governor-General 
in -his discretion, instead of to the Governor-General 
and his Ministers. 

Governors’ The present constitution of the Governors’ 
Provinces. provinces is studied below under three 
main heads — ^the Provincial Executive, the Provincial 
Legislature and the Provincial Constitution at Work. 
The first is discussed in this Chapter and the other two 
in Chapters IX and X respectively. 

The Provincial Executive 

Scope op The Executive authority of each Pro- 

Aothority. vince generally extends to matters 

with respect to which the Legislature 
of the Province has power to make laws. This autho- 
rity is to be exercised on behalf of His Majesty by the 
Governor, either directly or through officers subordi- 
nate to him. 

* 1. THE GOVERNOR 

Appointment. The Governor of a Province is appoint- 
ed by His Majesty, usually for a period 
of five years, on the advice of the Secretary of State for 
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India. The Governors of the Dominions are appointed 
on the advice of the Dominion Cabinet. This privilege 
is not yet granted to India. Senior European members 
of the Indian Civil Service are generally selected, 
though in the case of the three “Presidencies” of Bom- 
bay, Bengal and Madras direct recruits are sent from 
Great Britain. Whether this practice would continue 
remains to be seen. Popular opinion in this country is 
generally against Civilian Governors as it is felt that 
those coming directly from the United Kingdom bring a 
more liberal and democratic attitude to bear on the dis- 
charge of their duties than those who have risen 
from the ranks in service in this country. The 
Joint Parliamentary Committee has, however, express- 
ed strongly the view that His Majesty’s selections of 
Governors ought not to be fettered in any way; and 
that “in the future no less than in the past, men in 
every way fitted for appointment as the Governor of a 
Province will be found among members of the Civil 
Service who have distinguished themselves in India.”* 
Indians have not yet been given a chance to occupy this 
■exalted office, the only instance, however, was that of 
the late Lord Sinha who was appointed Governor of' 
Bihar. Temporary officiating chances during leave 
vacancies have been enjoyed by a few Indians. 

Sal.\ries and The salaries and allowances of the 

Adlow-ances. Governors are set out in one of the 

.^Schedules to the Act of 1935. These are charged on 
Provincial revenues and are not, therefore, subject to 
the vote of the Legislature. The Governors of Bombay, 
Madras and Bengal get an annual salary of Rs. 120,000 
each; the Governors of the United Provinces, the 

• J. P. C. Report, p. ST 
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Punjab and Bihar get Rs. 100,0.00 each; the Governor 
of Central Provinces and Berar gets Rs. 72,000; and the 
remaining Governors get Rs. 66,000 each.' Besides 
salaries, the Governors are entitled to a number of 
allowances for the maintenance of their dignity and 
prestige.-'l'-'.- '‘-iA 


Scope of ■ 

Ministerial 

Advice. 


2. THE COUNCIL OF MINISTERS 

Each Governor has a Council of 
Ministers to aid and advise him in 
the exercise of his functions, except 
in so far as he is required by the Act to act in his discretions 
Thus at the very outset there is a clear line drawn 
between those functions in which the Governor is to 
be aided and advised by the Council of Ministers and 
those in which the Governor need not consult the 
Ministers who have no constitutional rights to offer 
advice on those matters. The Governor is, in that 
sphere, free to act entirely on his own. 


Numbee. Unlike the Federal Council of Minis- 

ters where the number is not to ex- 
ceed ten, there is no restriction as to the number of 
Ministers. 


Method OF The Governor s Ministers are to be 

Appointment. , , j i i 

chosen and summoned by him, and are 

to hold ofSce during his pleasure. In order, however, 

to ensure that the Governor’s choice is limited to those 

who are, or are likely to be, members of the Provincial 

Legislature, it is provided that a Minister who for any 

period of six consecutive months is not a member of 

the Provincial Legislature, shall, at the expiration of 

that period, cease to be a Minister. Though the 


170 


HOW INDIA IS GOVERNED 


Ministers are appointed by the Governor in his discre- 
tion, the Instrument of Instructions requires him to 
select “in consultation with the person who, in his 
judgment, is most likely to command a stable majority 
in the legislature, those persons (including so jar as 
practicable members of important minority comniuni- 
ties) who will best be in a position collectively to 
command the confidence of the legislature.” In so act- 
ing,” the Instrument lays down, “he shall bear constant- 
ly in mind the need for fostering a sense of joint re- 
sponsibility among his Ministers.” ^Italics mine). 


Saijikiesand The salaries of the Ministers are 
Allowances. Provincial Legislature may 

from time to time determine; provided that the salary 
of a Minister shall not be varied during his term of 
ofiSce. 


Council OF The Council of Ministers is merely to 

Go^]^ient!° advise the Governor in all 

matters, except those in which he is 
required to act in his discretion. The Council does not, 
therefore, legally form part of the executive authority 
of the province. It does not, in the eye of the law, form 
the “government”. All executive authority is formally 
vested in the Governor and hence all executive action 
is expressed to be taken in the name of the Governor. 


Abolition of The scope of ministerial advice is 

Dyarchy. strictly limited to those functions in 

which the Governor is not required to act in his discre- 
tion; this is a serious limitation as the matters falling 
within the discretion of the Governor are niunerous 
and are spread over the different sections of the Gov- 
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ernment of India Act, 1935. But no definite depart- 
ment, as a whole, has been “reserved” for the admi- 
nistration by the Governor; hence the dyarchical 
arrangement of the Act of 1919 whereby certain de- 
partments were “Reserved” and others "Transferred” 
has been done away with. The Ministers are now 
technically competent to handle all departments but 
if in any department there are certain matters with 
respect to which the Governor is to act in his discre- 
tion, he may not consult the Ministers. . 

Method op With regard to functions within the 

scope of ministerial influence, the 
allocation of work or distribution of portfolios among 
the Ministers is to be done by the Governor in his dis- 
cretion. He may in his discretion preside at the meet- 
ings of the Council of Ministers and make rules for 
the more convenient transaction of the business of 
Government. The Governor is, normally, to follow 
the advice given to him by his Ministers but in several 
cases he is at liberty to disagree with the Ministers 
and exercise his own individual judgment. Thus the 
Governor acts in certain matters in his discretion, in 
certain others in his individual judgment and in the 
remaining on the advice of his Ministers. 

GOVERNOR’S SPECIAL RESPONSIBILITIES 

Of the matters in which the Governor is required 
to exercise his individual judgment, the most import- 
ant are the Special Responsibilities of the Governor. 
These are: — 

(1) the prevention of any grave menace to the 
peace or tranquillity of the Province or any 
part thereof; 
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(2) the safeguarding of the legitimate interests 

of minorities; 

(3) the securing of legal and equitable rights and 

safeguarding the legitimate interests of the 
Public Services; 

(4) the prevention of discrimination against 

British subjects domiciled in the United 
Kingdom or Companies incorporated in that 
country; 

(5) the securing of the peace and good govern- 

ment of partially excluded areas; 

(6) the protection of the rights of any Indian 

State and the rights and dignity of any 
Ruler thereof; and 

(7) the securing of the execution of orders or 

directions issued by the Governor-General 
in his discretion. 

In addition to these Special Responsibilities which 
have been saddled on all the Provincial Governors, the 
Governor of Central Provinces and Berar has been 
charged with the Special Responsibility of securing 
that a reasonable share of the revenues of the Province 
is spent on Berar; and the Governor of Sind has the 
Special Responsibility of securing the proper adminis- 
tration of the Lloyd Barrage and Canals Scheme. 
Besides, Governors of Provinces in which there are 
“excluded areas” have the Special Responsibility to 
see to the proper administration of such areas, and any 
Governor who is acting as an agent for the Governor- 
General has the Special Responsibility to see that no 
action which is inconsistent with his agency functions 
is taken. ,'i} C'-* -JV 
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Comparison WITH There is a close parallel between the 

GOVEENOR- ^ 1 -r^ .1 *1.1. ^ , 

General’s bpecial Eesponsibilities of the Gover- 

Special nors and those of the Governor- 

Besponsibilities. ' ^ ■- 

General. There are, however, two 

notable omissions in the Special Responsibilities charg- 
ed on the Governors. Firstly, “the safeguarding of the 
financial stability of the Federation’’ has no counter- 
part in the Province and hence there is also no provi- 
sion for a Financial Adviser to the Governor; and 
secondly, the Governor is not concerned with the pre- 
vention of discriminatory treatment of the goods of 
United Kingdom or Burmese origin, an issue which 
falls outside the Provincial Sphere. 


Special In addition to the Special Responsi- 

PrECATJTIONS. t .i.j, a a. 

bility of preventing any grave menace 
to the peace or tranquillity of the Province or any part 
thereof, the Governor of each province is provided 
with special authority to act in his individual judg^ 
ment while making or amending rules which relate to 
the organisation of civil or military police force. He 
is also required to act in his discretion in any of the 
following cases: — 

(1) if it appears to him that the peace or tran- 

quillity of the province is endangered by any 
criminal conspiracy for committing violence 
intended to overthrow the government as by 
law established; and 

(2) for making rules for securing that no record 

relating to the sources of information about 
violent crimes intended to overthrow the 
government shall be disclosed. 
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Nature and The Special Responsibilities of the 
SPKci^f Governor, like those of the Governor- 

Responsibiuxies. General, do not concern any particular 
department but are couched in such general and vague 
terms that they may impinge on almost any conceivable 
question of administration. The raison de etre of these 
is to be found in the anxiety of British Parliament to 
provide against the possibility of popular ministries 
showing excessive zeal in certain matters.* 

4. THE ADVOCATE-GENERAL 

Appointment. The Governor of each province is to 
appoint a person being qualified to be 
appointed a judge of a High Court to be Advocate- 
General of the province. He holds office during the 
pleasure of the Governor and receives such remunera- 
tion as the Governor may determine. In exercising 
his powers with respect to the appointment and dis- 
missal of the Advocate-General and with respect to the 
determination of his remuneration, the Governor is to 
exercise his individual judgment. 

Functions. The duties of the Advocate-General 

include the giving of advice to the 
Provincial Government on such legal matters as may 
be referred to him. He has a right to speak in, and 
otherwise take part in the, proceedings of, the provincial 
legislature, though he is not entitled to vote. 

SrGNmc.\NCE. The creation of this office is necessi- 
tated by the growing complexity of 
the constitution and the consequent advisability of 
having at the disposal of the Provincial Government 
an officer to advise on legal matters and conduct cases 
on behalf of it. , 

» See Chapter V. pp. 108-10. 


CHAPTER IX. 


THE PROVINCIAL LEGISLATURE 

Each Governor’s province is provided with a 
legislature consisting of His Majesty represented by 
the Governor, a Legislative Assembly and in six 
provinces, i.e., those of Bombay, Madras, Bengal, the 
United Provinces, Bihar and Assam, a Legislative 
Council. The introduction of Second Chambers in 
these six provinces is an innovation made by the 
Government of India Act, 1935. 

I. Composition of the Provincial Legislature 
1. ISrtlMBER OF SEATS 

The Legislative Assembly in each Governor’s 
province and the Legislative Council, wherever it 
exists, consist of such number of members as is laid 
down in a schedule prescribed by the Government 
of India Act, 1935. This number varies from province 
to province and is roughly proportional to the popula- 
tion of each province. The Assemblies are, how- 
ever, much larger bodies than the Legislative Councils 
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which were established by the Act of 1919. The new 
Second Chambers which have taken over the name of 
the old Legislative Councils are much smaller bodies 
than the Legislative Assemblies. The following table 
gives the number of seats in each Chamber of the 
Provincial Legislature. 



Legislative 

Legislative 


Assembly. 

Council. 

Madras 

215 

54 to 56 

Bombay 

175 

29 to 30 

Bengal 

250 

63 to 65 

United Provinces 

228 

58 to 60 

Punjab 

175 


Bihar 

152 

29 to 30 

C. P. & Berar . 

112 


Assam 

108 

21 to 22 

N. W. F. Province 50 


Orissa 

60 


Sind 

60 



Thus the largest Legislative Assembly is that of 
Bengal with a membership of 250; while the Legis- 
lative Assembly of the North-West Frontier Province 
is the smallest, with only 50 members. 
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2 . ' distribution OP SEATS 

Reservation FOR The seats in the Legislative Assembly 
Minorities AND , . ^ 

Interests. in each province are further assigned 

to different communities and interests. 
Muhammadans, Sikhs, Anglo-Indians, Europeans and 
Indian Christians have a definite number of seats 
assigned to them. Seats are also reserved for repre- 
sentatives of Industry and Commerce, Landholders, 
Universities, labour and women. Of the seats assigned 
to women, reservations are made for Muhammadan, 
Sigh, Anglo-Indian and Indian Christian women, 
thereby introducing the principle of communal repre- 
sentation among them< for the first time. Seats not 
assigned to any community or interest are called 
General Seats which may be filled by the Hindus^ 
Par sis, Jains and other smaller communities which 
have not been given any separate seats. Of the 
General Seats, some are again reserved for the 
Scheduled Castes. The seats in the Legislative 
Council are divided among Muhammadans, Europeans 
and Indian Christians, the remainder being General 
Seats. There are no reservations here for any special 
interests as there are in the case of the Legislative 
Assembly. 

The following tables show the distribution of seats 
among the different communities and interests in the 
Chambers of the Provincial Legislature. 


^'able of Seats. 
Promncial Legislative Assemblies. 
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Orissa 

and 


In Bombay seven of the general seats shall be reserved for Marathas. 

lii the Punjab one of the Landholder!’ seats shall be a seat to be filled by a Tumandar, 

In Assam and Orissa the seats reserved for women shall be non-eommunal seats. 


Table of Seats. 
Pro'oincial Legislative Cmmcils. 
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CEmcisMOF The principle of reservation of 

iSsEBVATioNs. ^eats for important minority com- 

munities and interests which is 
embodied in the composition of the provincial 
legislatures is meant to guarantee a certain num- 
ber of seats to these communities and interests 
to enable them to safeguard their position. 
The proportion which the seats reserved for a minority 
bear to the total number of seats in the House is 
greater than the proportion of population of that 
minority in the province. This is called weightage 
and is expected to secure the position of a minority 
to some extent. It is, however, remarkable that in 
provinces like Bengal, Sind, the Punjab and the North- 
West Frontier where the Muhammadans are by no 
means in a minority, seats have been reserved for 
them ! It is also surprising that in the provinces of 
Bengal and the Punjab, the Hindus who are in a 
minority are not only not granted weightage but have 
actually less number of seats than what they would 
be entitled to by their ratio of population. The dis- 
tribution of seats among the different communities 
is in accordance with the Communal Award given 
by the late Mr. Ramsay MacDonald, the then Prime 
Minister of Great Britain.* 

3. METHOD OP REPRESENTATION 

Tins LEGtsLATivE The membors of the Legislative 
AssEMBL-i. Assembly of a province are ail to be 

elected, nominations having been completely given up. 
The elections are direct and are organised on the 
basis of Communal Electorates, the Muhammadan, 
Sikh, European, Anglo-Indian and Indian Christian 


* See Chapter VI p. 121. 
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voters being entitled to vote separately for candidates 
contesting seats assigned to each community. This 
principle has been further extended so as to divide 
women into communal groups. In the case of the 
representatives of the Scheduled Castes and the 
Marathas in Bombay, the principle of Communal 
Electorates, though originally conceded by the 
Communal Award, has been modified in accordance 
with the provisions of the Poona Pact and the pro- 
cedure in elections to seats reserved for these classes 
is as follows. There are to be two elections, one 
primary and the other secondary. At the Primary 
election, only those voters in a constituency who are 
members of these castes are entitled to take part in 
the election. But, they must, for every single seat 
to be filled, elect four candidates who alone will be 
entitled to stand at the final election in which all 
voters belonging to the General Constituency can 
take part. Thus the primary election is intended to 
ensure that only those persons who enjoy the con- 
fidence of their community are allowed to contest the 
final election. 

The Legislative In the case of the Legislative Councils, 
CouNcaEu.. ^ large majority of members are 

elected, and a small number of members are to be 
nominated by the Governor. The elected members 
are returned on the basis of communal electorates. 
In the case of Bengal and Bihar some members are 
elected to the Legislative Council by the members of 
the Legislative Assembly. Thus an element of 
indirect election has been introduced in the compo- 
sition of the Legislative Councils of these provinces. 


182 


HOW INDIA IS GOVERNED 


4; FRANCHISE 

The right to vote at elections to the Provincial 
Legislature is governed by the Provisions of the 
Government of India Act, 1935, and Orders-in-Council 
made thereunder. The detailed qualifications entitling 
a person to vote vary in the different provinces and 
are much higher in the case of the Legislative Council 
than in the case of the Legislative Assembly. 

The Legislative For elections to the Legislative 
Assembly. Assembly, those who pay income-tax 

or hold land assessed to a minimum land revenue or 
pay a minimum house rent or possess certain pres- 
cribed educational qualifications or pay certain 
municipal or motor vehicle taxes are entitled to vote. 
Women possessing any of these qualifications are also 
entitled to vote. In addition, wives and widows of 
men qualified for voting, and possessing lower 
educational qualifications are entitled to vote. 

The Legislative The right to vote at elections to the 
CoTOTciL. Legislative Council is dependent on 

high property qualifications, payment of heavy income- 
tax, payment of a large land revenue or rent, 
enjoyment of titles, past or present membership of 
legislatures, chairmanship of local bodies or co-opera- 
tive banks and the enjoyment of certain high offices 
like those of Ministers, Executive Councillors or High 
Court Judges. Women possessing these qualifications 
are also entitled to vote. Wives of men who are 
qualified by virtue of paying income-tax, land revenue 
etc., are also entitled to vote. 
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Conclusion. It has been calculated that nearly fourteen 
per cent, of the population, i.e., about 
thirty-five million persons have secured the right to 
vote at elections to the Legislative Assembly. Of these 
about twenty-nine millions a,re males and six millions 
are females. The Provincial Electorate before the in- 
troduction of the new constitution numbered only 
about seven million men and women, or nearly three 
per cent, of the population of British India. 

5. TENURE 


The Legislative 
Assembly. 


The tenure of the Legislative Assem- 
bly is five years and at the expiration 
of that period the Assembly is automatically dissolved. 
The Governor in his discretion can dissolve it earlier. 
He can also prorogue any Session of the Assembly, 
though he has no power to extend its life beyond the 
period of five years. 


The I.EGISL.'iTIVE 

Council. 


The Legislative Council is a permanent 
body not subject to dissolution, either 
at the end of any fixed period or by the Governor. 
Instead, one-third of the members are to retire every 
third year by rotation, thus bringing about a complete 
change in nine years.* The Governor can prorogue 
any sessions of the House. 

6. GENERAL REMARKS 


Some Welcome 
B'eatxjkes* 


The Provincial Legislatures, as con- 
stituted under the Act of 1935, are a 
great advance on those they have replaced. The 

* The term of office of a member of the Le^?islative Council of a Province 
other than a member chosen to fill a castial vacancy, shall be nine years, but upon the 
first constitution of the Council, the Governor in his discretion shall make provision 
by curtailing the term of office of some of the members then chosen, for securing that, 
as nearly as may be, one-third of the members holding seats of each class shall retire 
every third year thereafter. 
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Legislative Assembly is a much larger body than the 
old Council and therefore gives a greater opportunity 
for adequate representation. The abolition of nomi- 
nations is a step in the right direction and would 
make the legislatures representative of the people of 
the province. The extension of franchise makes the 
legislatures broad-based on popular will and, though 
the ideal of Adult Suffrage is yet far off, the present 
extension cannot be regarded as insignificant in a 
country where illiteracy and ignorance yet remain to 
be seriously tackled. 

Second But the composition of the legislatures in 
the provinces reveals several unsatisfac- 
tory features which may be briefly noticed. Firstly, 
the introduction of Second Chambers in the six pro- 
vinces named above has made the legislative procedure 
in those provinces unnecessarily complicated, dilatory* 
and costly. The composition of the Councils also 
reveals a predominance of landed and aristocratic 
elements, returned on a narrow franchise; these are 
likely to exercise a reactionary influence on political 
life. The idea of setting up second Chambers in the 
provinces was fully discussed by the Montford Report 
which came to the conclusion that “ In many provinces 
it would be impossible to secure a sufficient number 
of suitable members for two Houses. We apprehend 
. also that a second Chamber representing mainly 
"landed and moneyed interests might prove too effective 
a barrier against legislation which affected such 
interests. Again, the presence of large landed pro- 
prietors in the second Chamber might have the 
unfortunate result of discouraging other members of 
the same class from seeking the votes of the electorate. 
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We think that the delay involved in passing legislation 
through two Houses would make the system far too 
cumbrous to contemplate for the business of provincial 
legislation.”* 

Communal Secondly, the continuance of Conxmxmal 
Electokates. Electorates and their further extension to 
women make the legislalture representative not of 
citizens but of communities and, as has been said 
already,t their adoption vitiates the whole body politic 
and only intensifies communal differences and discords 
and makes the formation of political parties difficult. 

Elections less Thirdly, the extension of the tenure 
Frequent. Legislative Assembly to five 

years, and the formation of the Legislative Council 
as a permanent body, with one-third of the members 
retiring every three years, are bound to diminish the 
popular influence over the legislature, thereby render- 
ing the latter less responsible than it would have been 
in case of frequent elections. In India where the need 
for political education of the masses is paramoimt,- 
administrative inconvenience of frequent elections 
should not be allowed to be the deciding factor. 

11. Procedure in the Provincial Legislature 

1. SUMMONS, MEETINGS AND PROCEDURE 

Governor’s The Governor may in his discretion 

Powers. summon either Chamber to meet at 

such time and place as he deems fit. It is, however, 

* Montagu Chelmsford Report, pp. 166-T. 

tSee Chapter III pp.‘tfr-69» 


186 HOW INDIA IS GOVERNED 

obligatory on him to summon the Provincial Legisla- 
ture at least once every year so that twelve months 
‘ shall not intervene between the last sitting in one 
session and the first sitting in the next session. The 
Governor, acting in his discretion, may prorogue either 
Chamber or dissolve the Legislative Assembly; the 
Legislative Council being a permanent body is not 
subject to dissolution. 

2. OFFICERS OP CHAMBERS 

Actor toment, The Legislative Assembly has a 
Removal. Speaker, and in his absence a Deputy- 

Speaker, to preside over its meetings. 
Similarly, the Legislative Council has a President and 
a Deputy-President. They are all chosen by the res- 
pective Chambers from among their own members, 
and are entitled to such salaries as may be fixed by 
Act of the Provincial Legislature. Any of them may 
be removed by a resolution of the Chamber passed by a 
majority of all the then members of the Chamber, 
provided that at least fourteen days’ notice is given 
of the intention to move the resolution. 

Rights AXD The Speaker, or the President, or a 

Privileges. person acting as such, has no vote in 

the first instance but has a casting vote in case of 
equality of votes on any issue before the House. No 
officer, or other member acting as such, shall be subject 
'to the jurisdiction of any Court in respect of the 
exercise by him of the powers of regulating procedure, 
or conduct of business, or for maihtaining order.* 

♦ For functions and powers of these officers, see Chapter lil, p. CO. 
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3. OATH 

Members of either Chamber must, before taking 
their seats, make an oath of allegiance or a solemn 
affirmation of their loyalty to His Majesty, the King 
Emperor of India his heirs and successors. 

4. QUORUM 

The minimum number of members required for 
the carrying on of business is fixed at one-sixth of the 
total number of members in case of the Legislative 
Assembly, and at ten in the case of the Legislative 
Council. In the absence of this requisite number, it 
is the duty of the Speaker or the President, as the case 
may be, to adjourn the Chamber, or to suspend the 
meeting until there is a quorum. 

5. DISQUALIFICATIONS 

A person is disqualified for being chosen a member 
of the Provincial Legislature if 

(1) he holds any office of profit under the Crown 

in India, other than an office declared by 
Act of the Provincial Legislature not to dis- 
^ qualify its holder; or 

(2) he is of xmsound mind and stands so declared 

by a competent Court; or 

(3) he is an undischarged insolvent; or 

(4) he has been convicted and found guilty of 

corrupt or illegal practices in elections; or 

(5) he has been convicted of any offence and 

sentenced to transportation or to imprison- 
ment for not less than two years, unless a 
period of five years or such less period as 
the Governor acting in his discretion may 
allow in any particular case, has elapsed 
since his release; or ■ ('^>>, 1 , 
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(6) as a candidate, or the agent of a candidate, 

for a seat in any legislature, he has failed 
to lodge a return of election expenses within 
the prescribed time, xinless five years have 
elapsed or the Governor acting in his dis- 
cretion has removed the disqualification; or 

(7) he is serving a sentence of transportation or 

of imprisonment for a criminal offence. 

If any of these disqualifications is incurred by a 
person after his election, he ceases to be the member 
of the Legislature. 


Membership OP No person can be a member of both 
Legislatures. Chambers of a Provincial Legislature, 
or a member both of the Federal and 
of a Provincial Legislature. The Governor in 
his individual judgment is to make rules in 
the case of the former; and in the case of the latter, 
the person’s seat in the Provincial Legislature shall 
become vacant, unless he has previously resigned his 
seat in the Federal Legislature. • 

Long Absence. If for sixty days a member of either 
Chamber is, without permission of the 
Chamber, absent from all its meetings, the Chamber 
may declare his seat vacant. 


Penalty eok If a person sits or votes as a member 
NOTi^raCT. of either Chamber when he is not 
qualified, or is disqualified, for its 
membership he shall be liable in respect of each day 
on which he so sits or votes to a penalty of five himdred 
rupees. 
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6. SALARIES AND ALLOWANCES 

Members of the Provincial Legislature are en- 
titled to receive such salaries and allowances as may, 
from time to time, be determined by Act of the Pro- 
vincial Legislature. 

7. PRIVILEGES OP MEMBERS 

Subject to the provisions of the Gov- 
ernment of India Act, 1935, and to 
rules and standing orders regulating the pro- 
cedure of the Provincial Legislature, the mem- 
bers have freedom of speech in the legislature and 
are not liable to any proceedings in any Court in res- 
pect of anything said or vote given in the legislature 
or a committee thereof. No person is liable in respect 
of any publication authorised by either Chamber of the 
Legislature of any report, paper, vote or proceedings. 

Restrictions on The following restrictions on the 
Speech. freedom of speech are laid down m 

the Act of 1935. 

1. No discussion shall take place in the Provincial 
Legislature with respect to the conduct of any judge 
of the Federal Court or of a High Court of a province 
or of a Federated State, in the discharge of his duties, 

2. If the Governor in his discretion certifies that 
the discussion of a Bill or clause or amendment intro- 
duced, or proposed to be moved, would affect the dis- 
charge of his special responsibility for the prevention 
of any grave menace to the peace and tranquillity of 
the province or any part thereof, he can direct that no 
proceedings shall be taken in relation to that Bill, 
clause or amendment, as the case may be. 
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The other restrictions are such as may be con- 
tained in the rules of procedure of the Chambers. 

3. RULES OF PROCEDURE 

Goveknob’s Each Chamber is to make rules for 

OWEK&. regulating its procedure and conduct 

of business but the Governor in his discretion after 
consultation with the President or the Speaker, as the 
case may be, is to make rules for the following 
purposes: — 

(a) for regulating the procedure in relation to 
any matter which affects the discharge of his functions 
with respect to which he is required to act in his dis- 
cretion, or to exercise his individual judgment; 

(b) for securing the timely completion of finan- 
cial business; 

(c) for prohibiting the discussion of, or the ask- 
ing of questions on, any matter connected with any 
State unless it affects the interests of the Provincial 
Government or of a British subject ordinarily resident 
in the Province; 

(d) for prohibiting, save with the consent of the 
Governor in his discretion, the discussion of or the 
asking of question on, any matters connected with 

(i) relations between His Majesty or the Gov- 
ernor-General and any foreign State or 
province, or 

(ii) the tribal areas, or 

, (tii) the administration of any excluded area, or 

(iv) the personal conduct of the Ruler of any 
Indian State or of a member of the ruling 
family thereof. 
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Engush All proceedings in the Legislature of 

Used. 3 Province are conducted in the 

English language, but the rules of 
procedure of the Chambers provide for enabling 
persons unacquainted, or not sufficiently acquainted, 
with the English language to use another language. 

’ The validity of any proceedings in the Provincial 
Legislature cannot be called in question on the ground 
of any alleged irregularity of procedure. 

9. RIGHT OP GOVERNOR TO ADDRESS AND SEND 

MESSAGES TO CHAMBERS 

The Governor may, in his discretion, address either 
Chamber of the Provincial Legislature or both Cham- 
bers assembled together and may, for that purpose, 
require the attendance of members. He may also send 
messages to either Chamber, and a Chamber to whom 
any such message is sent shall, with all convenient 
dispatch, consider any matter which they are required 
by the message to take into consideration. 

10. RIGHT OP MINISTERS AND ADVOCATE-GENERAL 

AS RESPECTS CHAMBERS 

Every Minister and the Advocate-General have the 
right to speak in, and otherwise take part in the pro- 
ceedings of, both Houses of the legislature or any of 
their committees of which they may be members. The 
Advocate-General has, however, no right to vote and 
the Ministers have right to vote only in that Chamber 
of which they are regular members. 
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III. Functions and Powers of the Provincial 
Legislature 

Distribution op The functions and powers of the 
Provincial Legislatures are clearly 
laid down in the Government of India 
Act, 1935. They are no longer derived from the 
Central Government. In accordance with the federal 
principles, a rigid line is drawn between matters on 
which the Provincial Legislatures are competent to 
legislate and matters on which the Federal Legislature 
can pass laws. Each of them is to keep within the 
limits prescribed by that Act, and any federal inter- 
vention in provincial matters or provincial trespass 
on the federal sphere would be declared ultra vires 
by the Federal Court whose duty it is to be the inter- 
preter and guardian of the constitution. 

The powers of the legislature may be studied 
under three main headings — Legislative Powers, 
Financial Powers and Relation of the Executive to the 
Legislature. 

A. Legislative Powers 
1. SCOPE OF LEGISLATION 

Pbovinciai. Laws. The distribution of powers between 
the Federation and the Provinces has 
been discussed fully in Chapter IV. In accordance 
with that scheme, the Provincial Legislature is com- 
petent to legislate on: — 

(a) all matters included in the Provincial Legis- 
lative List; here its authority is normally exclusive, 
the Federal Legislature having no right to legislate, 
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but the Federal Legislature may pass laws on such 
matters 

(i) if authorised by resolutions passed by 

Chambers of two or more provinces pray- 
ing for such legislation and then subject to 
amendments in those provinces; 

(ii) if the Governor-General so authorises the 

Federal Legislature by issuing a Proclama- 
tion of Emergency and then subject to 
the previous sanction of the Governor- 
General; 

(b) all matters included in the Concurrent 
Legislative List; but since the Federal legislature is 
also competent to make laws on such matters, there 
may be conflict between a Federal and Provincial 
law. In that case, the Federal law prevails and the 
Provincial Law becomes null and void to the extent 
"to which it is repugnant to the Federal law. But 
when a conflicting Provincial Law, having been 
reserved for the signification of His Majesty, or assent 
of the Governor-General, receives that, it prevails 
over the Federal law in that particular province. 

It has no right to legislate on matters included 
in the Federal Legislative List. 

Three Limita- The Provincial Legislature is further 
honsonLaw- i t - -j f 1 . , .. 

Maeing Powers, restricted m its scope of legislative 

powers in three ways,* corresponding 
exactly to the limitation on the Federal Legislature, 
relating to : — 

(i) Its character as a non-sovereign law-making 
body; 

* For a full discussion of these, see Chapter VI 
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(ii) Provisions with respect to discrimination; 

(iii) Stoppage of discussions by the Governor. 

2. LEGISLATIVE PROCEDURE 

The rules of legislature procedure in the Provincial 
Legislature are settled by the Chambers themselves 
and therefore vary from province to province. The 
following basic principles are, however, laid down by 
the Act of 1935. 

Pebviods No Bill or amendment affecting any 

matters mentioned below can 
Gbnbrai. be moved in a Provincial legislature 

without the previous sanction of the Governor-General. 
Any Bills or amendments affecting 

(a) any Act of Parliament extending to British 

India; or . 

(b) any Governor-General’s Act or Ordinance 
issued by him in his discretion; or 

(c) any matter in which the Governor-General 

is required to act in his discretion or to exer- 
■; cise his individual judgment; or 

(d) the procedure for criminal proceedings in 
which European British subjects are con- 
cerned. 


Previous The previous sanction of the Governor 

^Governor. ^ required for the introduction of Bills 
or Amendments affecting 

‘ ' (a) any Governor’s Act or Ordinance promulgat- 

ed by him in his discretion, or 
(b) any Act relating to any Police force. 
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PmirapuEs other than a Financial BiU, 

OF PaocEDinoE. oi&y originate in either Chamber. A 
financial Bill must be introduced in 
the Legislative Assembly. A Bill becomes an Act if it is 
passed by the Legislative Assembly, or by both houses 
of the legislature if there are two Chambers, and is 
assented to by the Governor-General. A Bill is deemed 
to have been passed by the two Chambers of the legis- 
lature when it is agreed to by both Chambers either 
without amendment or with such amendments as are 
agreed to by both Chambers. 

Disageeement If a Bill which has been passed by the 
Chambers!™ Legislative Assembly and transmitted 
to the Legislative Council is not with- 
in twelve months presented to the Governor for his 
assent, the Governor may in his discretion summon the 
Chambers to meet in a joint sitting. He can convene 
such a joint sitting even before the period of twelve 
months has elapsed, if it appears to him that the Bill 
relates to finance or affects the discharge of any of 
his special responsibilities. At such a joint sitting, the 
President of the Legislative Council takes the chair. 
If at the joint sitting, the Bill is passed, with such 
amendments as are agreed to by a majority of the 
total number of members of both Chambers present 
a nri voting, it is considered to have been passed by both 
Chambers in that form. 


3. LEGISLATIVE POWERS OP THE GOVERNOR 


PotjB When a Bfil is passed by the Legisla- 

Altbrnatives. Assembly, or by both Chambers 

if there is also a Legislative Council, it is presented to 
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the Governor for his assent. He may, in his discretion, 
do any of the following; — 

(i) he may assent in His Majesty’s name to the 
Bill, in which case the Bill becomes an Act; 
or 

(ii) he may withhold assent, in which case the 
' Bill lapses; or 

(iii) he may return the Bill to the Chamber or 
Chambers with a message requesting that 
they will reconsider the Bill, or some of the 
provisions, and will, in particular, consider 
the desirability of introducing any such 
amendments as he may recommend; in his 
case, the Chambers shall reconsider the Bill 
accordingly and present it again for the 
assent of the Governor; or 

(iv) he may reserve the Bill for the consideration 
of the Governor-General who, again, may 
either assent, withhold his assent or return 
the BiU to the Chambers or reserve it for the 
signification of His Majesty’s pleasure there- 
on. A Bill reserved for the signification of 
His Majesty’s pleasure shall not become an 
Act of the Provincial Legislature unless, 
within twelve months of its presentation to 
the Governor, the assent of His Majesty is 
publicly notified. 

DisAiMWANCE BY Any Act assented to by the Governor, 
His Majesty. the Governor-General, may be dis- 

allowed by His Majesty within twelve months of the 
assent of the Governor or the Governor-General, as 
the case may be. 
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Powers to check The Governor and the Governor- 

THE LBGISLATtrRBS ^ 

General are thus armed with all 
powers to check the introduction or passage of any 
laws which they consider inconvenient or undesirable. 
And any Act duly assented to by either of them may 
be set aside by His Majesty. The authority of the 
Chambers is, therefore, distinctly limited and may be 
completely negatived by the exercise of powers by the 
Governor, the Governor-General and His Majesty. 


Governor’s The Governor in the province, like 
SE^mo^ Governor-General at the Centre, 

Necessary lias also been empowered to enact 

Legislation. i . 

legislation of a temporary, or perman- 
ent character, on his own authority, without obtaining 
the necessary approval of the legislature. He may, 
like the Governor-General, issue Ordinances when the 
legislature is not in session, or he may issue Ordinances 
at any time with respect to certain subjects, or he may 
enact permanent laws in the shape of Governor’s Acts. 

(o) ORDINANCES DURING THE RECESS OF THE LEGISLATURE 

Time AND Manner If at any time, when the Provincial 
OF Issue. Legislature is not in session, the Gov- 

ernor considers it necessary to take immediate action 
he may promulgate an Ordinance. He is expected to 
issue such ordinances on the advice of his Ministers, 
but to that there are two exceptions. 

, 1. If the Ordinance relates to any subject which 
would have required his or the Governor-General’s 
previous sanction if it had been introduced in a BUI he 
shall exercise his individval judgment. 

2. If he would have been required to reserve a 
Bill containing the same provisions for the considera- 
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tion of the Governor-General or if a Bill containing 
these provisions would have required the Governor- 
General’s previous sanction, he shall not issue it with- 
out instructions from the Governor-General. 

Ddbation. Such an Ordinance has the force and 

effect of an Act of the Provincial 
Legislature and is to be laid before the Provincial 
Legislature. It automatically ceases to operate at the 
expiration of six weeks from the reassembly of the 
legislature, or even before the expiration of that period 
if a resolution disapproving it is passed by the Legis- 
lative Assembly and is agreed to by the Legislative 
Council, if any. It may also be disallowed by His 
Majesty, or may be withdrawn at any time by the 
Governor.* 

(b) ORDINANCES ISSUED AT ANY TIME WITH RESPECT TO 
CERTAIN SUBJECTS* 

Time and Manneb If at any time, that is, even when the 
OE Issue. Provincial Legislature may be in 

session, the Governor is satisfied that for the discharge of 
Ms functions in so far as he is required to act in his dis- 
cretion or to exercise his individual judgment, immediate 
action is necessary, he may in his discretion, promul- 
gate an Ordinance. 

Duration. Such an Orduiance has the same force 

as an Act of the Provincial Legislature and continues 
in operation for any period, not exceeding six months, 
as may be prescribed in the ordinance. The Gover- 
nor can, by issuing a subsequent ordinance, extend the 
original ordinance for a further period of six months. 

* For the constitutional significance of such ordinances, see Chapter VI. 
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It may be disallowed by His Majesty or withdrawn at 
any time by the Governor. 

Bestoictions on The Governor is not normally to issue 

such ordinances without securing the 
concurrence of the Governor-General; but if it appears 
to the Governor that it is impracticable to obtain such 
concurrence in time, he may do without it, but in that 
case the Governor-General in his discretion may direct 
the Governor to withdraw the ordinance. Any ordi- 
nance extending a previous ordinance for a further 
period is to be communicated through the Governor- 
General to the Secretary of State arid is to be laid 
before each House of Parliament, 

(c) GOVEKNOn’S ACTS 

If at any time^ that is even when the 

Provincial Legislature is in session, it 
appears to the Governor that for the purpose of enabling 
him to discharge his functions in so far as he is required to 
act in his discretion or to exercise his individual judgment, 
it is necessary to secure legislation, h§^ may, 
m Ms discretion by message to the Provincial 
Legislature, explain the circumstances necessit- 
ating such legislation and either enact forthwith a 
Governor’s Act or attach to his message the draft of 
the Bill which he may convert into such Act after the 
expiration of one month with such amendments as he 
may deem necessary. Before doing so, he shall consi- 
der any address which may have been presented to 
him in that connection by any Chamber within that 
period of one month. 
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BtjRATioN. A Governor’s Act has the same force 

and effect as an Act of the Provincial 
It is law not for any limited period, but 

'permanently. 

Resteictions ON In enacting such Act, the Governor 

THE GOVBENOE. . , . , . .. 1 ^ . 

is to exercise his discretion but must 
secure the concurrence of the Governor-General. 
Every Governor’s Act is to be communicated forth- 
with through the Governor-General to the Secretary 
of State and shall be laid by him before each House 
of Parliament. 

4. CONCLUSION 

The Provincial Legislatures have thus strictly 
limited powers of law-making. The Governor can, by 
withholding previous sanction where that may be re- 
quired, by stopping discussion in the legislature, 
by withholding assent from any Bill, or reserving it for 
the pleasure of the Governor-General, or returning it 
to the Legislature for reconsideration, put a complete 
brake on the activities of the legislature. The Governor- 
General can also, by withholding previous sanction, or 
withholding assent to a Bill when it is reserved for his 
;• r v-uconsideration by the Governor, hamper the activities 
of the legislature. Again, a Bill assented to by the 
Governor, or by the Governor-General, may be, dis- 
allowed by His Majesty. On the other hand, the 
Governoit can secure any temporary or permanent 
legislation without consulting his Ministers or the 
legislature. His omnipotence in the legislative sphere 
is, therefore, as complete, as a constitution can make 



THE PKOVINCIAL LEGISLATURE 201 

it. It is difficult to conceive of a greater array of 
powers with which the head of the executive could 
possibly be entrusted. As it is, he can do anything he 
likes and undo anything that the legislature may be 
desirous of doing. The Governor, the Governor-Gene- 
ral and His Majesty have all constitutional powers to 
dbfeat the purposes of the legislature. . 

B. Financial Powers 

The Provincial Legislature has powers relating to 
the raising and spending of the revenues of the pro- 
vince. 

1. RAISING REVENUES 

StoiANciAi, Bills. The Provinces can levy taxes on 
matters included in the Provincial 
iegislative List. All proposals for the raising of re- 
venues are embodied in the form of Financial Bills 
■which cannot be introduced or moved except on the 
recommendation of the Governor. Such Bills must 
■originate in the Legislative Assembly and after having 
Been passed by that House are presented to the Legis- 
lative Council, if any, in accordance with the rules of 
procedure relating to ordinary Bills. The Governor 
has the same rights and powers as regards Financial 
Bills as he has in the case of other Bills, However, 
since all financial proposals must secure the recom- 
mendation of the Governor, private members have no 
initiative in the matter, and! only members of the party 
in power — ^usually the Finance Minister — ^would have 
the right of proposing taxation. 


INDIA IS GOVEENED 
2. CONTROL OVER EXPENDITURE 

Every year, the Governor is to lay 
STA^mi. before the Legislature an Annual Fin- 
ancial Statement, being a statement 
of the estimated receipts and expenditure of the 
province and is to show separately (i) sums required 
to meet expenditure which is declared by the Govern- 
ment of India Act, 1935, to be charged on the revenues 
of the province, and (2) sums required to meet other 
expenditure proposed to be incurred from the revenues 
of the province. 

Chaeged The following expenditure is declared 

ExPBNDITUBE. X • - T 

to be charged on Provincial revenues: 

(1) The salary and allowance of the Governor 

and other expenditure relating to his office. 

(2) The salaries and allowances of Ministers, 

Judges of the High Court and the Advocate- 
General. 

(3) Debt charges for which the province is liable 

including interest and sinking fund charges. 

(4) Expenditure connected with the administra- 

tion of “excluded areas.” 

(5) Any sums required to satisfy any judgment, 

decree or award of any court or arbitral 
tribunal. 

(6) Any other expenditure declared by the 

Government of India Act, 1935, or by any 
Act of the Provincial Legislature, to be so 
charged. . ' 

Any question whether any proposed expenditure 
falls within a class of expenditure charged on the 
revenues of the province is decided by the Governor 
in his discretion. 
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Discussion AND The Budget, as the annual financial 

Demands. Statement is popularly called, when 

presented in the Provincial Legisla- 
ture may be discussed by the Chamber or Chambers as 
the case may be. Only such of the expenditure as is 
not declared to be charged is to be submitted in the 
form of demands for grants to be voted upon by the 
Legislative Assembly. The Upper Chamber, wherever 
it exists, has no power to vote on such demands for 
grants. The charged expenditure is entirely non-vot- 
able and one of the items of expenditure declared to 
be charged, namely, the salary and allowances of the 
Governor and other expenditure relating to his office, 
cannot even be discussed. 


PowEEsoFTHE No demand for a grant can be made 
except on the recommendation of the 
Governor. The Legislative Assembly 
has, however, the power to assent or to refuse to 
assent to any demand, or to assent subject to a parti- 
cular reduction in the amount demanded — ^there being 
no power in the hands of its members to increase any 
demand. 


Restoeation of If the Legislative Assembly has not 
Grants. assented to any demand for grant or 

has assented subject to a reduction in the amount, the 
Governor may restore such grant if, in his opinion, the 
refusal or reduction would affect the due discharge of 
any of his special responsibilities. 


The Governor may also lay before the 
legislature a supplementary state- 
ment of expenditure, if it becomes 
necessary in any financial year, and the same provi- 


SlJPPDEMENTARY 
Statement of 
Expenditure, 
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sions which apply to the Annual Financial statement 
would apply to it. . 

3. CONCLUSION 

The financial powers of the Provincial Legislature 
are, like its legislative powers, circumscribed within 
narrow bounds, the Governor having all possible powers 
both with regard to raising and spending of reve- 
nues. The legislature has no initiative in raising 
revenue and is denied any control over that part of 
the expenditure which is declared charged on the 
revenues of the province. The charged expenditure 
covers about three-fourths of the total revenues of the 
province, and the scope of intervention by the legisla- 
ture is thus considerably restricted. But even in that 
sphere, the Legislative Assembly is not all in all. A 
grant refused or reduced by it may be restored by the 
Governor if, in his opinion, such refusal or reduction 
would affect the due discharge of any of his Special 
Responsibilities. This is a power which is capable of 
justifying almost any restoration which the Governor 
decides upon, thereby reducing the legislature to a 
position of utter helplessness. 

C. Relation of the Provincial Executive to the 
Provincial Legislature 

The Peovincial The executive authority of each pro- 
Execotive. vince is vested in the Governor, the 

Council of Ministers being there merely to “aid and 
advise” him in the discharge of his functions other than 
those in which he is required to act in his discretion. 
The Ministers have thus no locus standi and do not in 
the strictly legal sense constitute the “Government”. 
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Ab olition of 
Dyarchy. 


ContS THE being appointed by His 

Legislattoe. Majesty, and being subordinate to the 
Governor-General and the Secretary 
of State, is in no way responsible to the legislature. 
Hence, in so far as the administration of the province 
is carried on by the Governor acting in his discretion, 
or exercising his individual judgment, there could be 
no question of the responsibility of the executive to 
the legislature. Only in so far as the Governor acts 
on the advice of his Ministers is it possible at all for 
the legislature to control the actions of the Executive, 
by holding the Ministers responsible to itself. 

As shown already, the sphere of ad- 
ministration, in which the Governor 
acts in his discretion, or exercises his individual judg- 
ment, is not clearly marked out from the sphere in 
which he acts on the advice of his Ministers. This has, 
at once, two results. Firstly, it makes his powers of 
interference in the administration as large as he may 
interpret them to be, thereby denying any real power 
to his Ministers. Secondly, it makes the Ministers 
legally competent to handle all deparjtments, there 
being no subjects or departments wholly reserved for 
administration by the Governor in his discretion. 
Thus the old distinction between “Reserved” 
and “Transferred” subjects is done away with. The 
provincial executive is no longer dyarchical; it is 
unitary. 


Ministeriax* 

Responsibility, 


In so far as the Governor refrains 
from interfering with the work of the 
Ministers, the latter have effective control over the 
administration. But how far are the Ministers res- 
ponsible to the legislature? The Ministers are appointed 
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by the Governor, and hold office during his pleasure; 
he distributes work among them, presides over their 
meetings and makes rules for the more convenient 
transactions of business of government. Thus, legally, 
there is nothing to show that the Ministers would be 
responsible to the legislature. There is, however, one 
provision which is significant in this respect, namely, 
that the salaries of Ministers are fixed by Act of the Pro- 
vincial Legislature. But, this by itself would not legal- 
ly secure ministerial responsibility for, once the salary 
of a Minister is fixed, it cannot be altered during his 
term of office. Moreover, the vast legislative and 
fin ancial powers vested in the Governor would deprive 
the legislature of any indirect control over the Min- 
isters who may look for assistance to the Governor. 

Lettee AND The impression left by the perusal of 

Constitution. provisions of the Government of 

India Act, 1935, is that the provincial 
legislatures are almost utterly powerless in every 
sphere. Their legislative and financial powers are so 
effectively crushed that it may not be surprising if 
they are reduced to mere debating societies. The 
Governor may carry on almost the whole of adminis- 
tration in his discretion or in his individual judg- 
ment; and may, if necessary, even secure the 
responsibility of the Ministers to himself. The 
towering position of the Governor stands out, there- 
fore, in bold contrast with the puny insignificance of 
the legislature. But, these impressions must be revised 
in the light of the working of the Provincial constitu- 
tion since April 1937. Any conclusion based only on 
the letter of the law, without regard to the spirit in 
which it is being enforced, would be misleading. 


CHAPTER X. 

THE PROVINCIAL CONSTITUTION AT WORK 
1. INTRODUCTORY 

CONSTITOTIONAL The provuicial part of the new 
constitution came into operation on 
1st April, 1937. A few weeks before that date, elections 
-for the constitution of the new legislatures were held 
±1 all Governors’ provinces. On the results of those 
elections, the Governor in each province, acting in 
accordance with the Instrument of Instructions, sent 
for the leader of the party which had secured a 
majority of the seats in the legislature, or was the 
largest single party therein.* In four provinces, namely, 
Bengal, the Ptmjab, Assam, and Sind, the leaders 
.accepted the invitation and the Governors had, there- 
fore, no difficulty in forming Ministries which enjoyed 
"the confidence of the respective legislatures. But, in 
the remaining provinces, where the candidates put up 
by the Indian National Congress had secured a majo- 
rity of seats, the leaders, acting on the instructions 
received from the Congress Working Committee, re- 
fused to accept office unless the Governors gave an 
assurance that they would not, in practice, exercise 
any of the numerous powers given to them by the Act, 
of acting in discretion or exercising individual judg- 
ment. Thus, the Governors were asked, on threat of 

^The CJovernor of the North-West Frontier Province, instead of calling the leader 
of the ingress party which was the largest party in the legislature, summoned the 
I eader of another party, who accepted the invitation and was able to form a ministry , 
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non-acceptance of office, to surrender all special andl 
over-riding powers given to them by the constitution 
and to agree to carry on the entire administration of 
the province in accordance with the advice tendered 
to them constitutionally by their Ministers. The 
Governors, while assuring the leaders of their good 
will and sympathy, considered it impracticable, for 
constitutional reasons, to di vest themselves of the res- 
ponsibilities and duties which had been placed upon 
them by Parliament. They were, therefore, unable to 
give such assurances, and argued that it was not withies 
their power to give any such guarantee, as it would 
amount to a direct breach of legal duties imposed on 
them. 

Intemm The Governors were, therefore, com- 

Ministmes. peUed to look elsewhere for the for- 

mation of Ministries in the “Congress” provinces. A 
Council of Ministers consisting of the leaders of mino- 
rity parties and groups in the legislature was formed 
by each Governor in these provinces, but since 
these did not enjoy the collective confidence of 
the legislature, their existence could not but be re- 
garded as purely temporary. They came to be known, 
'therefore, as “Interim Ministries,” though their 
members were Ministers in every sense, there being 
no such thing as an “interim” Minister recognisei 
by the Act. These interim Ministries continued in 
office until July 1937 when the Congress parties in 
the legislatures agreed to accept) offices. The real 
working of the new constitution in the provinces can 
be said to have begun only tlien. 
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A New Era. From July 1937,- India marclied ahead 
with the new constitution working in 
all the provinces. Though the Congress* had failed to 
secure any formal undertaking about the non-exercise 
of special powers vested in the Governors, the contro- 
versy had done much to clear the point that the Gover- 
iiors would not exercise these powers from day to day, 
but would consider these as reserve powers to be used 
on exceptional occasions. The spirit in which the pro- 
vincial constitution came to be worked was, therefore, 
a welcome surprise to the very critics of the 
constitution. 


2. THE PROVINCIAL EXECUTIVE 


Appointment of 
Ministers. 


The Governors appointed the Ministers 
not in their discretion but on the ad- 
vice of the leader of the party which commanded a 
majority of seats in the legislature. Nowhere did the 
Governor attempt to make any changes in the names 
of Ministers submitted by the leaders. In practice, the 
Ministers, therefore, came to be the nominees, not of 
the Governor, but of the party in power. 


Emeegence of The leader of the majority party 

Prime Minister. , ,, j - "x 

naturally assumed a prominent posi- 
tion. He came to be known as the 
Chief Minister or Prime Minister, though the Act did 
not contemplate any such provision. As the leader of 
his party in the Legislature, and head of his colleagues 
in the Cabinet he came to acquire a position of distinct 
superiority. In voting salaries of Ministers some legis- 
latures recognised his superior position by fixing a 
higher salary for him. 
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Joint In the composition of the Ministries, 

EsroNsiBiuxY principle of Joint Responsibility 

seems to have been borne in mind in all the provinces. 
The Congress Ministries were the most pronounced in 
their adherence to this principle, and admitted only 
those members into the Ministerial fold, who under- 
took to accept allegiance to the Congress party and its 
directions. The other Ministries could not be so homo- 
genous and had to admit members of different parties, 
thereby forming coalitions. 


Repeesentation The Instrument of Instructions re- 
OE Minomties. quires the Governor to include so far 
as practicable representatives of important minorities. 
This was interpreted by some to mean that it was the 
duty of the Governor to include in his Ministry 
representatives of each important community. Any 
insistence on such interpretation would have caused a 
serious difficulty in securing the principle of joint 
responsibility which was equally stressed upon by the 
Instrument of Instructions. Fortunately, the Gover- 
nors did not think fit to insist on the inclusion of such 
representatives, with the result that the principle of 
joint responsibility was developed and the smooth 
working of the government was ensured. 


Tentjee op The Ministers are to hold office during 

Ministees. pleasure of the Governor; but in 

practice, the tenure of the Ministers has come to de- 
pend upon the confidence reposed in them by the legis- 
lature. No Ministry has been retained after it has lost 
the confidence of the legislature, and no Ministry has 
been dismissed xmless the legislature has directly or 
indirectly declared its want of confidence in the 
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Ministers* The responsibility of the Ministers to the 
legislature has, therefore, been complete.f Even snap 
votes on demands for grants, when they went against 
an existing Ministry, were interpreted by the Gover- 
nors as indicating lack of confidence in the executive.|: 


Dktmbotion of The Governors have left the allocation 

WoKK & Meetings ^ •, , . ■. ' „ ■ : 

of work and the assignment of port- 

folios among the Ministers to be settled among them- 
selves. The Governors have, however, exercised their 
right of presiding over the Councils of Ministers, and 
have not followed the practice of His Majesty who 
normally absents himself from all business meetings' 
of his Council. This has, however, led to the institu- 
tion of “informal meetings” of the Ministers, where the 
Prime Minister presides, and matters of policy are 
already decided upon, so that in formal meetings the 
Ministers speak with a united voice before the 
Governor. 


Pabuaiwentary The absence of any legal restriction 
Seceetaeies. number of Ministers has en- 

abled the Provincial Ministries to appoint Parliamen- 
tary Secretaries to the Ministers. Their position is 
that of assistants to the Ministers whom they relieve 
of some administrative work and whom they some- 
times represent in the legislature. Their position is 
-'‘ analogous to that of Parliamentary Under-Secretaries 

* In the Central Provinces, in July 1988, the Govenior, acting on the adtnee of his 
Prime Minister, called for the resignation of some of his ministers with whom the 
Prime Minister had differences, and on their failure to do so, was obliged to dismiss 
them from office. The Prime Minister, thereupon, formed a new ministry but soon 
lost the confidence of the legislature and resigned. One of the dismissed rmnisterw 
was then called upon to form a new Ministry. 

t ** An exception to this rule was the first cabinet in Assam which had, by August 
193T, been defeated in the legislature no less than eight times and still did not feel 
called upon to resign ! ” Chintamani and Masani, India’s Constitution at Work, p. 55- 

f The fall of theGhuIam Hussain Ministry in Sind in 1938 and the fall of Allah 
Baksh Ministry in Sind in 1940 were brought about by such means. 
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in England. They are allowed lower salaries than the 
Ministers, and their office is regarded as a stepping 
stone to a Ministership, for it offers them a training 
ground where they can pick up valuable experience, 
both legislative and administrative, which will stand 
them in good stead when they assume independent 
control of departments. The Parliamentary Secreta- 
ries are all selected from the members of the party in 
power, so that, they go out of office with every change 
in the Ministry. . 

Political It is a well-known principle that the 

A "TT Ti* ^ 

smooth working of Parliamentary 
Government is dependent on the presence of a few 
well-organised political parties. The singular lack of 
such parties in India is regarded by many as a chief 
’ stumbling-block in the way of India’s constitutional 
development. The working of the provincial consti- 
tution has demonstrated the truth of this remark 
beyond aU possibility of doubt. 

The Indian National Congress, the largest and 
the most well-organised political party, was able to 
conduct administration in eight provinces out of which 
in six it did not have to rely for help on any other party 
in the legislature. This dominant position of one 
party, owing allegiance to a common High Command, 
was largely instrumental in establishing healthy prac- 
tices of Joint Responsibility among Ministers and in 
‘incu lcating strict regard for parliamentary conventions, 
in those provinces where the Congress party was not 
able to form Ministries, the position was less satisfac- 
tory, except in the Punjab where the Unionist party 
had a majority. In Assam, North-West Frontier Pro- 
vince, Bengal and Sind Coalition Ministries had to be 
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formed. The Assam, and North-West Frontier Coali- 
tion Ministries originally formed in April 1937, gave 
place to Congress-Coalition Ministries some time later; 
the Bengal Ministry, with a few defections has had, on 
the whole, a smooth sailing; but the Sind Coalitions 
have come out the worst of all. The first Coalition 
Ministry lasted for less than a year; the second had 
its existence threatened almost in every session of the 
legislature and ultimately succumbed about two years 
after assumption of office; a third Ministry is now well 
on its way with a tenure as imcertain as that of its 
predecessors. Multiplicity of parties and the extreme 
fluidity of the elements in the legislature whose 
members change their political opinions as often as it 
suits their personal interests, are primarily responsi- 
ble for this state of affairs. Instability of Ministries 
should be a matter of serious concern to any province, 
and most of all to a yotmg and undeveloped province 
like Sind where programmes of economic and social 
reconstruction require urgent attention. The neces- 
sity for developing political parties on certain princi- 
ples is, therefore, paramount if responsible govern- 
ment in the provinces is to 3 deld' any material results. 
The problem acquires added importance due to the 
fact that at present most of the parties in the pronvin- 
cial legislatures are based on communal bonds, with 
the result that communal minorities are always at the 
mercy of the majority community. This can be got 
over by shaking off communal tran unels and forming'*^ 
political parties so that economic and political ideolo- 
gies may take the place of communal bickerings. T^ 
proposal for Coalition Ministries, in which re- 
presentatives of the minorities may be included, has 
been widely canvassed by a section of opinion in India, 
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but any such provision by law would strike at the 
very root of the principle of Joint Responsibility and 
thereby undo what little has been achieved by now. It 
would introduce the communal virus right into the 
deliberations of the Government itself. 

Governors as The Governors have not, so far as 
could be known, exercised any of their 
powers in their discretion or in their 
individual judgment. The Ministers 
have, everywhere, paid a striking tribute to the con- 
stitutional sense which the Governors have brought 
to bear on the administration. They have been com- 
plimented on “having played the game.” The execu- 
tive authority of the provinces has, therefore, been 
fully exercised by the Ministers.* 

3. THE PROVINCIAL LEGISLATURE 

Legislation not The Provincial Legislatures have, in 
Restricted. practice, been allowed maximum 
liberty to legislate within the sphere assigned to them. 
The Governors have not used their power of vetoing 
(or withholding assent to) legislation, nor has the 
Governor-General exercised his powers of withholding 
assent to Bills reserved for his consideration by the 
Governor. No Act has been disallowed by His Majesty. 
On the other hand, the Governors have not availed 
themselves of issuing Ordinances at any time in their 
discretion or of enacting Governor’s Acts. Such Ordi- 
n^ces as have been issued by them have been promul- 
gated on the advice of their Ministers who are respon- 

♦ Tnfact a section of opinion has gone to the length of blaming the Governors for 
not having interfered so as to secure the discharge of their Special Responsibility of 
Safeguarding the legitimate rights of the minorities.” The Governors who alone 
can silence such charges, by denying the existence of the necessity of their interference, 
are not in a position to speak out their minds. 
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sible to the legislature and have been, in each case, 
of invaluable help to the adininistration of the province. 

Remoration The Governors have also refrained 

OF GeANTS. « ■ . . .1 . « 

from exereismg their powers of re- 
storation of grants refused' or reduced by the Legislative 
Assembly/^ But the charged expenditure has consti- 
tuted by far the greatest stumbling block in the way of 
ensuring control of the legislature over provincial 
finances. 

4. EESPONSIBLE GOVERNMENT IN THE PROVINCES 


The Lesson of The working of the Provincial consti-* 
THE Constitution , i . 

tution has been satisfactory m most 

respects. It has shown that by developing conventions 
and understandings capable of being enforced by 
strong public opinion organised through political 
parties, it is possible to derive the “substance of in- 
dependence” in the provini^es even from the present 
constitution. If the true test of a constitution lies, not 
in its theoretical perfection, but in its smooth working, 
the provincial part of the constitution must be pro- 
nounced a success. The in de lible impression left on 
the mind by the working of the provincial constitution 
is that Responsible Government in the provinces was 
realised in a very large measure. 


Limitations of This does not, however, mean that the 
GovSmiEOT. Ministers were all powerful in the 
provinces. In the first place, the very 
forbearance of the Governor from the exercise of 
powers vested in him was based on an understanding 
which could not survive a definite or radical difference 

* In Assam, the Governor exercised this power of restoration so as to maintain the 
system of Osmnaissioners. 
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of outlook between the Governor and his Ministers. 
This was a conscious or unconscious check on the popu- 
lar Ministries who had naturally to forego all radical 
measures, in order to continue their good relations 
with the Governor. Secondly, the Ministers found it 
extremely dilhcult to work the constitution in a pro- 
gressive spirit so long as the financial resources of the 
province were restricted to the levy of taxes allowed 
to them by the Government of India Act, 1935, and so 
long, further, as about three-fourths of the total 
revenues were required to meet expenditure which 
was charged on the revenues of. the province. Their 
programmes had, therefore, to be severely curtailed. 
The other restrictions on Responsible Government in 
the provinces were the result of provisions governing 
the relations between the Centre and the provinces. 
These are analysed in the next section. 

5. PROVINCIAL AUTONOMY 

Two Meanings. The expression “Provincial Autonomy” 
is freely used in relation to the pro- 
vincial part of the new constitution. But in popular 
usage the term conveys two meanings, not often kept 
distinct. It may mean either that the provinces are 
broadly free from control by the Government of India 
and are, in that sense, independent or autonomous; or 
that the government of the province is responsible to 
the people through their representatives in the 
legislature. 

ThePeoper . In its proper sense. Provincial Auto- 
Meaning. nomy means freedom from central 

control, the institution of a form of government 
“whereby each of the Governors’ Provinces will 
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possess an Executive and a Legislature having exclu- 
sive authority within the Province in a precisely de- 
fined sphere, and in that exclusively provinciar sphere 
broadly free from control by the Central Government 
and Legislature.”* This, according to the Joint Parlia- 
snentary Committee, is “the essence of Provincial 
Autonomy.” This meaning of the term leaves un- 
settled the manner in which this exclusive and broadly 
uncontrolled authority of the province is to be exer- 
cised; it does not imply that the Executive of the pro- 
vince will necessarily be responsible to the Legislature. 
A government of a province free from central control, 
but not responsible to any legislature or other body 
in the province may also, according to this, constitute 
Provincial Autonomy. 

sJecessity of In India, Provincial Autonomy is 
OisTiNCTioN. popularly identified with Responsible 
<]fovernment and the strict meaning of the term is often 
not borne in mind. It must be recognised that the use 
* of the expression should not lump together these two 
(different requirements which may not necessarily exist 
side by side. The one refers to relations between the 
province and the Centre, while the other conveys the 
Mea of self-government. There is no doubt that before 
Responsible Government can become real in a province, 
the control of provincial affairs by the Centre should 
■cease; every case of Central interference will be a 
breach in the principle of self-government in the pro- 
vince; to that extent. Provincial Autonomy is a condi- 
; tion precedent to the establishment of Responsible 
' Cfovernment, but there may be Provincial Autonomy 
and yet no Responsible Government. 

^ J. P. C* Report, p. 29, 
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6. HOW FAR HAS PROVINCIAL AUTONOMY BEEN 
INTRODUCED IN INDIA ? 

The question of autonomy of the provinces must 
chiefly relate to their relations with the Centre and 
resolve itself into the query : how far are the provinces, 
free from Central controT in provincial affairs ? 

New Status of The constitution of India, embodied 
THE Peovinces. ^ Govemmcnt of India Act, 1935j. 

• ’■ - "-.'•'-•'is based on federal principles, and gpn- 

fers a new status on the provinces which were, 
hitherto, mere agents of the Government of India. 
The legislative, financial and administrative powers 
of the provinces are no longer derived from the 
omnipotence of a Central Government, but are 
specifically laid down in an Act of Parliament which 
also prescribes the powers of the Central Government. 
This at once gives to the provinces a higher consti- 
tutional status which, as mere administrative units, 
they have hitherto lacked. In so far as the Act of 
1935 provides for a field of exclusive jufisdiction of 
the Provincial Executive and Legislature, it marks a 
distinct improvement in the position of the provinces. 
But their autonomy is subject to several limitations. 

Inteevention IK Firstly, the scope of Provincial legis- 

Scope ''O iB* 

Legisiation. lation is not strictly exclusive. Even 
on matters included in the Provincial 
Legislative List, the Federal Legislature can pass laws 
if the Governor-General issues a Proclamation of 
Emergency. With regard to matters included in the 
Concurrent Legislative List, the Federal Law prevails' 
in case there is a conflicting Provincial Law, and 
the latter can prevail over ihe Federal Law only with. 
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the assent of the Governor-General or His Majesty. 
There are thus no rigidly marked boundaries sepa- 
rating the Provincial sphere from the Federal, so as 
to exclude all possibilities of encroachment by the 
latter. 

Goveknok- Secondly, with regard to introduction 

PowEK^N of several kinds of BiUs or Amend- 

Legislation. ments in the Provincial Legislature, 
the previous sanction of the Gover- 
nor-General is necessary.* Bills duly passed by the 
Provincial Legislature may be reserved for the con- 
sideration of the Governor-General who may either 
assent to the Bill, or withhold assent, or reserve it 
for the signification of His Majesty’s pleasure thereon, 
or return the Bill for reconsideration by the provincial 
legislature. 

Goveenoh’s Thirdly, whenever a Governor of 

3S,ESI*O^SIBiXX*IT'Y 

TO THE Govehnor- piovmce acts in his discretion or 
General.. exercises his individual judgment, 

he is subject to the control of the 
Governor-General. This is so wide and sweeping a 
reserve of power in the hands of the Governor- 
General that it may place the whole of the legislative, 
financial and administrative machinery in the hands 
of the Governor-General. The Governor while with- 
holding assent to legislation, issuing Ordinances in 
his discretion or individual judgment, enacting 
Governor’s Acts, exercising Special Responsibilities, 
restoring grants not sanctioned by the Legislature 
etc., is subject to the control of the Governor-GeneraL 

* See Chapter IX p. 194 
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gEDERAiL Fourthly, the executive authority of 

every province is to be so exercised as 
■not to impede or prejudice the exercise of authority 
of the Federation. And for securing this, the Fede- 
ration may give necessary directions to a pro- 
vince. Such directions may be issued in particular to 
carry into execution an Act of the Federal Legislature 
and to construct and maintain means of communi- 
cation declared to be of military importance. And if it 
appears to the Governor-General that in any province 
effect has not been given to any directions so given, 
the Governor-General acting in his discretion, may 
issue necessary orders to the Governor of the province. 

Fifthly, the Governor-General, acting 
in his discretion, may at any time issue 
orders to the Governor of a province as 
to the manner in which the executive authority of 
the province is to be exercised for the purpose of 
preventing any grave menace to the peace or tran- 
quillity of India, or any part thereof.* 

Gotoen-ob, AS Sixthly, the Governor-General may 
direct the Governor of any province 
General. to discharge as his agent, such func- 

tions in relation to tribal areas as may be specified. 
If, in any particular case, it appears to the Governor- 
General necessary, he may direct the Governor of 
any province to discharge as his agent such fimctions 
in relation to defence, external affairs, or ecclesiastical 
affairs as may be specified in the direction. 

♦ This power was actnaliy exercised by the Governor-Oenerai in 1938 to prevent 
the release of political prisoners by the then Congress Ministries of the United Provinces, 
and Bihar. But due to the tendering of resignation by the Ministries concerned, 
the issue was compromised and the resignation of the Ministries withdrawn. 


Govebnor- 

Genebal’s 

Special 

Direction 
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FBaoERAL And lastly, an amendment of the 

Intervention IN Government of India Act, 1935, car- 
THE Provinces. ried in 1939, confers on the Federal 
Government additional powers. It 
has already been noted above that the Federal Legis- 
lature can pass laws on matters included in the 
Provincial Legislative List, if a Proclamation of 
Emergency is issued by the Governor-General. There 
was, however, no provision for the Federal Govern- 
ment to carry out those laws in the provinces through 
their own officials. The recent amendment, therefore, 
authorises the Federal Government, in times of war 
only (but not in case of other emergencies) to take 
necessary executive action and issue directions to the 
Provincial Governments in relation to the emergency 
powers exercised by the Federal Legislature, 

CoNSTiTOTioNAL The foregotog limitations are vital 
Significance op i ^ , a . 

THE Limitations, encroachments on Provincial Auto- 
nomy and are couched in such vague 
and elastic terms that they may yield any mean- 
ing convenient to the Federation. Provincial 
Autonomy, in the strict sense of the word, is not 
granted by the constitution. Nor is it necessarily an 
ideal. Perhaps a unitary government for British 
India, having no place for Provincial Autonomy, may 
be w'elcomed by those who praise national unity above 
all else; but the above limitations on Provincial 
Autonomy are to be deprecated on the groimd that--^, 
each of them constitutes a hindrance to the develop- 
ment of E,esponsible Government in the provinces. So 
long as the provinces are not free from central control, 
no government of the province can be free to act in 
accordance with the wishes of the legislature. 
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FAILURE OF COHSTITUTIONAL MACHINERY IN ^ 
THE PROVINCES 


Issue of 
Proclamation. 


If at any time the Governor of a 
province is satisfied that a situation 
has arisen in which the government of the province 
cannot be carried on in accordance with the provisions 
of the Government of India Act, 1935, he may, acting 
in his discretion, issue a Proclamation and thereby 
declare that his functions shall, to such extent as he 
may specify in the Proclamation, be exercised by 
him in his discretion and assume to himself all or any 
of the powers of any provincial body or authority 
except those of a High Court. Such a Proclamation 
can be issued by the Governor only with the con- 
currence of the Governor-General, and must be 
communicated forthwith to the Secretary of State and 
shall be laid before each house of Parliament. 


Its Such a Proclamation may be revoked or 

* ■ varied by a subsequent Proclamation and 
shall cease to operate at the expiration of six months; 
but the two houses of Parliament can, by passing 
resolutions approving the continuance in force of 
such Proclamation, extenid its life, by a period of 
twelve months at a time, to a maximum period of 
three years. After that, the Proclamation shall cease 
to have effect and the government of the province 
shall be carried on in accordance with the other 
provisions of the Government of India Act, 1935, 
subject to any amendments made by Parliament. The 
language of the Act would give the impression that 
such a Proclamation might be in force for a little 
less than three years and then if withdrawn for some 
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time, it might again be in force for another lease 
of three years, and so on. If the Governor assumes 
to himself any powers of the Provincial Legislature, 
any laws made by him shall, subject to the terms 
thereof, continue to have effect imtil two years have 
elapsed from the date on which the Proclamation 
•ceases to have effect, unless sooner repealed or re- 
enacted by Act of the Provincial Legislature. 

CoNcxtJsioN. These provisions giving to the Governor 
complete control over the government 
of the province were intended to be in the nature of 
reserve powers. Ironically enough, only two and a 
-iialf years after the inauguratipn of the constitution 
these powers had to be resorted to by the Governors 
in seven out of eleven provinces.* That. a Constitution 
should envisage, and make provision for, its complete 
breakdown is an interesting feature of the Govern- 
ment of India Act, 1935. 

♦This was necessitated in November 1939 by the resipTnation of the Congress 
Ministries in eight provinces, as a measure of protest against British policy with regard 
io the future of India. Only in Assam, was the Governor able to form an alternative 
Ministry; elsewhere, the constitutional machinery had to be suspended. The 
Governors appointed Advisers in place of resporusible ministers and suspended the 
legislatures, assuming all legislative powers to themselves. The period of six months 
expired in April 1940, but Parliament has, by resolution, approved of the continuance 
of the Proclamation and at the time of writing, the Proclamations continue to be in 
force. 


CHAPTER XI. 

FEDERAL FINANCE 

Governments in modern times require large 
amounts of money for carrying on their administration. 
This money is generally raised in the form of taxes 
levied on the people. The existence of more than one 
government in a country— e.p., the Central and Pro- 
vincial governments in India, raises the question of 
finding suitable sources of revenues for each govern- 
ment, so that adequate amounts may be secured for the 
smooth and efficient administration of the country’s 
affairs. 

1. HISTORICAL BACKGROUND 

Introductoky The present financial system of India 
is a product of gradual evolution made 
during the last century and a half. For a long time 
the right to levy taxation and authorize expenditure 
was vested only in the Government of India and the 
provincial governments were looked upon as mere 
agents of the Central government, both in collecting’ 
and spending money. The history of financial relations 
between the Central and Provincial governments falls 
into three well-defined periods. During the first period 
from 1833 to 1871, there was complete centralisation of 
finance; the second period, from 1871 to 1919, witnessed 
a process of gradual financial decentralisation; and 
during the third period, from 1919 to 1936, a clear dis- 
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tinction was made by rules between Central and Pro- 
vincial heads of revenues and expenditure. The 
acceptance of the ideal of Federation and the introduc- 
tion of Provincial Autonomy in April 1937 have 
brought new considerations which lie at the basis of 
the present arrangement. 

I The First Periob The policy of concentration of all 

1833 10 18/1 authority — ^legislative, administrative 

and financial, in the hands of the Central Government, 
was pursued ever since the passing of the Regulating 
Act of 1773. It led to the complete subordination of 
the provincial governments to the Centre. The pro- 
vincial governments could neither raise money nor 
spend it without the express authority of the Centre. 
“If it became necessary,” wrote Sir John Strachey, 
“ to spend £ 20 on a road between two markets, to 
^ rebuild a stable that tumbled down, or to entertain a 

j menial servant on wages of 10 shillings a month, the 

i matter had to be formally reported for the orders of 

the Government of India.” Such a system could not 
r ‘ but lead to gross waste, as no provincial government 
would have any incentive for economy. Besides, it 
* enforced a barren uniformity in a country whose 

diversity of conditions called for local indepen- 
; dence and initiative. The provincial governments, 

: having no interest in the development of the 

’ revenues, offered little co-operation in the matter, with 

the result that there was neither economy nor elasti- 
city, nor the necessary diversity in the financial system. 
To quote again Sir John Strachey, “ The distribution 
; of the public income degenerated into something like 

a scramble, in which the most violent had the advan- 
tage with very little attention to reason. As local 
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economy brought no local advantage, the stimulus to 
avoid waste was reduced to a minimum, and as no local 
growth of the income led to local means of improve- 
ments, the interest in developing the public revenues 
was also brought down to the lowest level.” 

The Second Period The first step towards financial devolu- 
tion was taken m 1871 when Lord 
Mayo’s Government initiated the system of Provincial 
Settlements “by which certain heads of expenditure 
of a local character, along with the revenue or depart- 
mental-receipts yielded by them, were transferred to 
the Provincial Governments.” These heads were : — 
Police, Jails, Education, Roads and Civil Works, Medi- 
cal Services, and Registration. As the revenue received 
under these heads was not adequate to meet the cost 
of administration, the provinces received certain annual 
lump-sum grants from the Central Government, and 
were required to make up the deficiency, if any, by 
local taxation. This at once led to a greater sense of 
responsibility among the provincial governments which 
tried to distribute their limited resources in the best 
possible way. But, the annual settlement of lump-sum 
grants gave rise to provincial rivalries and the provin- 
cial governments soon discovered that the practice of 
economy on their part would only bring about a reduc- 
tion in the amount assigned to them in the next finan- 
cial settlement. In 1877, Lord Lytton’s Government 
carried the process a step further, by transferring 
additional heads to the provincial government. These 
were:— Land Revenue, Excise, Law and Justice, Gene- 
ral Administration, and Stamps. The annual grants 
allowed to the provinces were raised and in addition 
a share in the revenues yielded by Excise and Stamps 
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was given to them. Thus a beginning of the system 
of “divided heads” was made. In other ways, this 
arrangement was merely an extension of the principles 
of the settlement of 1871, and contained all the 
defects of that settlement. In 1882, Lord Ripon’s Gov- 
ernment introduced two main changes. Firstly, the 
head of revenue were divided into three main 
categories : — (i) Imperial heads : — Customs, Salt, 
Opium, etc.; (ii) Provincial heads : — ^Departmental 
Receipts under heads of Expenditure and Provincial 
Rates or local taxes; (iii) Divided heads : — ^Excise, 
Stamps, Forests, Registration, etc. The system of 
lump-sum grants was abolished, and instead, the pro- 
vinces were assigned a share in Land Revenue which 
thus became a “divided head”. Secondly, the settle- 
ments were to be made thereafter not every year, but 
every five years. Minor changes were made in such 
subsequent settlements in 1887, 1892 and 1897. In 1904, 
Lord Curzon’s Government declared these settlements 
as quasi-permanent. In 1912, Lord Hardinge’s Govern- 
ment, after making certain changes on the recommen- 
dations of the Royal Commission on Decentralisation 
which presented its report in 1909, declared these 
settlements as permanent. These arrangements 
continued till the introduction of the Reforms of 1919. 


Criticism op the The financial arrangements existing 
Arb^'^^ot. before 1919 contained various grave 
defects. The Divided heads were a 
veritable bone of contention and led to interference by 
the Central Government in provincial matters; pro- 
vincial inequalities and jealousies led to extravagance 
and mutual recrimination; and the provincial govern- 
ments were yet too subordinate to the Central Govern- 
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ment in as much as they could frame no separate 
budgets, and had no independent powers of taxation 
and borrowing. > 


The THiHD The Reforms of 1919 ushered in a 

Tw-wse. ^ history of Indian 

finance. As the provinces were given 
a partial measure of responsibility, it was necessary 
to allocate the heads of expenditure and the sources 
of income so as to free them from constant interfe- 
rence by the Centre. Hence, the first change made 
in the financial relations between the Centre and the 
provinces was the abolition of “ divided heads.” A 
clear distinction between Central and Provincial heads 
was drawn by rules made under the Government of 
India Act, 1919. The Central heads included Customs, 
Income-tax, Railways, Posts and Telegraphs, Opium, 
Salt, Military Receipts, etc., and the Provincial heads 
included Land Revenue, Stamps, Registration, Excise 
and Forests. The provincial governments were now 
authorised to levy taxation on their own authority, 
on matters classified as provincial and were em- 
powered to frame their own budgets. Thus a limited 
independence was granted to them, so that they were 
no longer entirely at the mercy of the Government 
of India. But the abolition of “divided heads” and 
the complete transfer of certain lucrative sources, 
particularly land revenue, to the provinces, soon 
created a problem for the Central Government which 
found its financial position adversely affected. It 
demanded certain contributions from the provinces 
to make up for the deficit in the Central budget. 
Accordingly, a committee, presided over by Lord 
Meston, was appointed to go into the question and 
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fix the amounts of contribution payable by different 
provinces. The recommendations of the Meston 
Committee, referred to in popular language as the 
Meston Award, gave rise to protests from almost all 
provinces each of whom complained of singularly 
unfair treatment. This system of provincial contribu- 
tions being unpopular and wrong in principle met with 
insistent opposition; but it was continued till 1928-29 
when it was finally abolished. 

2. THE PROBLEM OF FEDERAL FINANCE 

The Nature of The acceptance of the idea of All- 
THE Problem India Federation created a fresh 
problem of putting the financial relations between the 
Federation and the Provinces on a footing compatible 
with the basic principles of federalism. Though the 
principles by which public finance is conducted are 
the same in a Federal, as in a Unitary, State, it is 
necessary in a federal constitution that the sources 
of revenues and the heads of expenditure should be 
allocated among the Federal and Provincial Govern- 
ments by the constitution itself. Such allocation 
should be rigid so as to remove all possibilities of 
encroachment or of over-lapping jurisdiction, and must 
be such that it fits in with the distribution of legis- 
lative powers among the Federation and its units. 
It is further necessary to see that the arrangement 
decided upon secures adequate funds to each govern- 
ment and is conducive to administrative convenience 
and economy. The problem of Federal finance is, 
therefore, to harmonize a rigid allocation of financial 
powers with adequacy for all, at the same time having 
regard to administrative convenience and economy. 
Such a problem admits of no single solution applicable 
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to all federations. The prevailing circumstances in 
a country determine the detailed lines on which it 
could be solved. 

Scheme adopted The scheme of federal finance adopted 
IN India. India is the result of the delibera- 

tions of several bodies. The Federal Finance Sub- 
Committee of the Round Table Conference, known 
as the Peel Committee, laid down in 1931 the general 
principles and left to the Percy Committee to settle 
the details. The Joint Select Committee in 1933-34 
reconsidered the whole problem, and its recommen- 
dations were in the main embodied in the provisions 
of the Government of India Act, 1935. The Act, 
however, left several matters of detail undecided and 
provided for their settlement by Orders in Council. 
Accordingly, Sir Otto Niemeyer, an ofBcial of the 
British Treasury was deputed to India to conduct a 
financial enquiry. His recommendations, popularly 
known as the Niemeyer Award, were accepted in 
toto and Orders-in-Council were issued in accordance 
with them. The present financial relations between 
the Centre and the Provinces are therefore governed 
by the provisions of the Government of India Act, 
1935, as supplemented by Orders-in-Council. 

3. FINANCIAL RELATIONS BETWEEN THE CENTRE 
AND THE PROVINCES 

The governing principle of the present financial 
relations between the Government of India and the 
Provincial Governments is contained in the rigid line 
drawn between Federal and Provincial sources of 
revenue. Thus each has a weU-marked sphere defi- 
nitely assigned to it; any encroachment by the other 
being ultra vires. 
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Federal The following taxes included in the 
Revenues. pgjjgyal Legislative List can be levied 
only by the Government of India — (i) Customs 
duties; (ii) Duties of Excise on tobacco and other 
goods manufactured in India except alcoholic liquors 
hemp, drugs, etc., (iii) Taxes on Income other than 
agricultural income; (iv) Corporation Tax; (v) Duties 
on Salt; (vi) Taxes on the capital value of property, 
other than agricultural land; (vii) Taxes on the capital 
of companies; (viii) Duties in respect of succession 
to property other than agricultural land; (ix) Stamp 
duties on bills of exchange, cheques, etc., (x) Terminal 
taxes on goods and passengers carried by rail or air; 
(xi) Taxes on railway fares and freights. 


Provincial The following taxes included in the 
Revenues. Provincial Legislative List can be levied 
only by the Provinces : — (i) Land Revenue; (ii) Excise 
duties on intoxicants like liquor, hemp and drugs; (iii) 
Taxes on Agricultural Income; (iv) Duties in respect 
of succession to agricultural land; (v) Judiciah Stamps; 

(vi) Taxes on land, buildings, hearths and windows; 

(vii) Capitation taxes; (viii) Taxes on professions, 
trades and callings; (ix) Taxes on sale of goods; (x) 
Taxes on entertainments, amusements and gambling; 
(xi) Taxes on mineral rights; (xii) Taxes on animals 
and boats. 


Financi-al The above broad division is, however, 

AdJUSXMENTS. j, t j. i ^ 1. 

subject to a few adjustments. Ordi- 
narily, the Government of India levies, collects and 
appropriates all revenues secured from taxes included 
in the Federal Legislative List, but to that there are 
the following modifications. Firstly, the net proceeds 
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of certain taxes levied and collected by the Federation 
have to be compulsorily handed over to the provinces. 

Net Pkoceeds These taxes are : — ^Duties in respect 

Pbovinces. of succession to property other than 

agricultural land, such stamp duties 
as are mentioned in the Federal Legislative List, 
terminal taxes on goods or passengers carried by rail 
or air, and taxes on railway fares and freights. Here 
the Federal Government merely acts as a collecting 
agent for the provinces. The reason why these taxes 
were not included in the Provincial Legislative List 
was that unifoi’mity of policy in these matters through- 
out India was regarded as of paramount importance. 

Shabe of Secondly, the net proceeds of certain 

Pkovxnces™ other taxes included in the Federal 
Legislative List, may be either en- 
tirely or in part handed over to the provinces. These 
taxes are : — Duties on Salt, Federal duties of Excise 
and Export duties. In the case of export duty on 
jute, however, the Federation is bound to assign to 
the jute-growing provinces (of Bengal, Bihar, Assam 
and Orissa) such percentage of the net proceeds, being 
not less than 50, as may be fixed by Orders-in-Council. 
It is to be distributed in proportion to the amounts 
of jute grown in the different provinces. This per- 
centage has been fixed at 62J on the recommendation 
of Sir Otto Niemeyer. 


Division of 
Income Tax. 


Thirdly, the Federal Government is 
not to pocket all the receipts from 
Income Tax, but is to hand over after a prescribed 
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period, a percentage of the net proceeds of the tax, 
except the amounts collected from the Chief Commis- 
sioners’ provinces and on federal emoluments, to the 
provinces. This percentage has been fixed by Orders- 
in-Council, issued in accordance with the Niemeyer 
Award, at 50; and the amount so payable is to be 
divided among the different provinces on the following 
percentage basis: — Bombay and Bengal 20 each; Madras 
and the United Provinces 15 each; Bihar 10; Punjab 8; 
Central Provinces 5; Assam 2; Orissa 2; Sind 2; and 
North-West Frontier Province 1. 

The Federation may, however, levy a federal sur- 
charge on Income tax, the proceeds of which would 
form part of Federal revenues. 

. And fourthly, certain provinces receive annual cash 
subventions or grants in aid as recommended by Sir 
Otto Niemeyer. 

1. The United Provinces: — ^Rs. 25 lakhs per year 

for five years. 

2. Assam: — Rs. 30 lakhs per year. 

3. The North-West Frontier Provinces: — ^Rs. 100 

lakhs per year. 

4. Orissa: — Rs. 47 lakhs in the first year (1937), 

Rs. 43 lakhs in the each of the next four 
succeeding years; and in every subsequent 
year, Rs. 40 lakhs. 

5. Sind: — Rs. 110 lakhs in the first year (1937); 

in each of the next nine years Rs. 105 lakhs; 
in each of the next twenty years, Rs. 80 
lakhs; in each of the next five years, Rs. 65 
lakhs; in each of the next five years, Rs. 60 
lakhs; and in each of the next five years, 
Rs. 55 lakhs. 
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BoREorwiKG. The provinces are now given the right 
to borrow money on the security of 
their own revenues, within such limits as may be fixed 
by the Provincial Legislatures. A province may not 
without the consent of the Federation borrow outside 
India, nor without the like consent raise any loan if 
there is still outstanding any part of a loan made to the 
province by the Government of India. Such a consent 
is not to be unreasonably withheld, nor is any un- 
reasonable condition to be imposed in respect of 
provincial borrowing; if there is any dispute as to the 
reasonableness of such refusal or condition, the decision 
of the Governor-General in his discretion shall be final. 

All loan operations of the Provincial (and Federal) 
Governments are to be conducted through the Reserve 
Bank of India. 

CoKCLTsioN. The financial arrangement explained above 
represents an honest attempt to secure a 
fair treatment both to the federal and the provincial 
governments. It has not, however, been entirely free 
from criticism on grounds of inequality of treatment 
and inadequacy of revenues granted to the provinces. 
The present financial position of the Government of 
India and the various provincial governments may 
now be briefly noted. 

4. REVENUE AND EXPENDITURE OP THE GOVERN- 
MENT OP INDIA 

The main sources of income and the chief heads 
of expenditure of the Government of India are shown 
in the following table. 
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Government of India — ^Revenue and Expenditure 
(In lakhs of Rupees) 



S 1 



1 VI 

1 S 

Revenue 

Revised 

Estimat 

1939-40 

Budget 

Estimat 

1940-41 

Expenditure 

Revised 

Estimat 

1939-40 

Budget 

Estimat 

1940-41 

Principal Heads of 



Direct Demands on 


1 

4,07 

Revenue 



Re%’'enue 

3,87 

Customs 

43,94 

39,16 

Railways 

00 

1 32, 51''. ' 

Central Excise Duties 

6,13 

10,14 

Irrigation 

10 

11 

Corporation Tax 

2,17 

5,30 

Posts and Telegraphs 

74 

69 

Taxes on Income 



Debt Services 

12,26 

12,11 

other than Corpo- 




11,81 

ration Tax 

13,13 

14,20 

Civil Administration 

11,12 

Salt 

9,00 

8,20 

Currency and Mint ... 

42 

62: 

Opium 

49 

47 

Civil Works and Mis- j 



Other heads 

93 

1,01 

cellaneous Public 
Improvements 

2,76 

3,23. 

Total 

75,84 

78,49 

.Miscellaneous . . . i 

Defence Services . . . i 

3,78 

55,17 ^ 

8,67 

59,41 




Departmental 
Receipts, etc. 



Contributions to Pro- 
vincial Governments 

3,06 

8,05 

Bailways:Net Receipts 

33,18 

37,82 

Extraordinary Items . 

1,11 

41 

Irrigation : Net „ 

— 

1 




Posts and Telegraphs : i 




1 

'■i 


Net Receipts 

1,59 

1,07 


i 


Debt Services 

73 

61 




Civil Admirdstration... 

1,04 

1,05 




Currency & Mint 

89 

1,24 




Civil Works & Mis- 






cellaneous Improve- 
ments 

29 

33 




Miscellaneous 

1,43 

1,20 




Defence Services 

5,89 

5,89 




Extraordinary Items 

3,10 

4,03 




Total Revenue 

123,97 

181,74 

Total 

123,97 

181,74 
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On the Eevenue side, by far the most 
important source of income is Customs. 
This includes duties on goods imported into India and 
duties on certain goods, mainly jute and rice, exported 
from India. Next in importance comes Income Tax; 
this is now paid on a graduated scale by all those whose 
incomes are Es. 2,000 per year or more. There is 
also a Super-tax paid on large incomes and an Excess 
Profits Tax has been recently levied after the out- 
break of war. Salt and Central Excise duties (on 
matches, sugar, kerosene) are also important sources 
of revenue. These are taxes on necessaries of life 
and the tax on salt has drawn special attention as 
being a tax on the very poorest. Opium which was 
once an important source has now been completely 
dried up due to the stoppage of export of opium to 
China. 


Expenditure, about half 
the money is spent on Defence 
Services judged by any standards of modern expen- 
diture, this is clearly excessive in the case of a poor 
country like India. Eailways and Civil Administration 
account for another one-third of the total expenditure 
and the payment of interest etc., on Public Debt 
absorbs about Es. 12 crores every year. Thus hardly 
any appreciable sum is spent on any nation-building 
activities which have all been transferred to the 
Provincial Governments. 
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5. THE REVENUE AND EXPENDITURE OP PROVINCIAL 
GOVERNMENTS 


The provincial governments derive their income 
from the following main sources : — 


« S' i 
> I s 




expenditure 
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The chief heads of expenditure of the provincial 
governments are as follows ; — 
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The total Revenues and Expenditure of the differ- 
ent provinces naturally vary. Madras, Bombay, Bengal, 
the United Provinces and the Punjab spend three or 
four times as much as any of the remaining provinces. 
Sind, Orissa and Assam are the poorest provinces, con- 
sidering their total income and expenditure. The 
Revenues of the Provinces are derived from a few main 
sources. Land Revenue naturally holds a pre-eminent 
position in each province. Excise duties on liquors and 
other intoxicants like hemp, drugs, etc., come next, then 
come Stamps on judicial and other documents. The 
incomes from Forests, Registration and Irrigation are 
not generally appreciable. On the side of Expenditure, 
General Administration, Administration of Justice and 
Police and Jails absorb about one-third of Provincial 
revenues, with the result that sufficient fimds are not 
left for the numerous departments of a developmental 
character. 

The Problem of The working of the provincial part of 
the new constitution has exposed the 
financial difficulties which most of the 
provinces have to face. Land Revenue being collected 
mostly from petty farmers with small holdings not only 
does not admit of expansion, but is in immediate need 
of reduction, and a policy of remissions and suspen- 
sions has been actually adopted by most of the Provin- 
cial Governments The revenue from Excise has long 
been regarded in India as immoral, or at least anti- 
social, and programmes of gradual — and in some cases 
rapid — ^introduction of prohibition have been attempt- 
ed in most provinces— particularly in those where the 
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Congress Ministries were in power. Such a policy has 
already resulted into huge losses to the Provincial 
government. The completion of the Prohibition pro- 
gramme would not only mean the disappearance of 
revenue from excise, but would actually saddle the 
Provincial revenues with recurring expenditure on 
preventive staff appointed to check smuggling and 
illicit manufacture of liquor, etc. With such gloomy 
prospects on the revenue side, the Ministries have 
naturally found it impossible to set aside adequate 
funds for financing their programmes of developing 
education, industries, agriculture and other depart- 
ments of public welfare. 

% ■ 

The Solution. The solution of the problem of pro- 
vincial finance may be briefly summed 
up as follows. There should be, in the first instance, 
the strictest economy in all departments so as to eli- 
minate all wasteful expenditure. In so far as certain 
expenditure, specially salaries of high officials, is 
charged on the revenues of the province, the hands of 
the provincial government are practically tied; but 
every avenue of administrative economy should be 
explored. Secondly, the present sources of income 
should be, as far as possible, jealously guarded. Bold 
programmes, such as those of prohibition and drastic 
reductions in land revenue, which imply immediate 
and wholesale curtailment of revenues, should be con- 
sidered along with the necessity of spending funds for 
the development of nation-budding activities, like 
education, health, industries, agriculture, etc. Thirdly, 
the scope for fresh taxation should be carefully 
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examined. Taxes on sale of goods, Duties on succession 
to property, Taxes on Agricultural Income, and other 
like measures, may be devised so as to bring in fresh 
revenues, without throwing any appreciable burden on 
the poorer classes. In short, the question is one of 
augmenting the present resources and spending them 
in such a way that they yield the maximum weKare 
of the province. 


CHAPTER XII. 


THE HOME GOVERNMENT OF INDIA 


Home The expression “Home Government” 

Goveenment. refers to that part of constitutional 
machinery for the governance of India, which is located 
in England. The political subordination of India to 
Great Britain necessitates the establishment, in that 
country, of an authority to control Indian affairs. 


Since the passing of the Government 
The Crown. India Act, 1858, the control over the 

Government of India is vested in the Crown. The 
Grown in England performs his functions on the advice 
of his Ministers and this practice, though based on a 
mere convention, is as rigidly binding as any law could 
be. The functions and powers of the Crown in relation 
to India are, therefore, exercised through a Secretary 
of State who is the constitutional adviser of the King 
in all matters affecting the Government of India. 


1. THE SECRETARY OP STATE FOR INDIA 

The office of the Secretary of State for India was 
first created in 1858, when the control over the Gov- 
ernment of India was transferred from the East India 
Company to the Crown. All powers, hitherto exercised 
by the Court of Directors of the Company and the 
Board of Control, were vested in the Secretary of State. 
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iiEOTONsiBiLiTy The Secretary of State for India is a 
TO AELiAMENT. member of the British Cabinet and, 

like his colleagues, is appointed by the Crown on the 
recommendation of the leader of the party which has 
a majority in the House of Commons. His is, therefore, 
a purely political office with no fixity of tenure. He 
is a member of one of the houses of Parliament and is, 
along with his other colleagues, responsible to it. He 
continues in office so long as his party commands a 
majority in the Commons and, as a rule, the mem- 
bers of the Cabinet have a joint responsibility in 
as much as they take up and relinquish office together. 


The control of Parliament over the Secretary of 
State for India and other members of the Cabinet is 
complete. By means of interpellations, resolutions 
and debates the members of Parliament can criticise 
the policy of the Government in relation to India; and 
since Parliament has the ultimate powefs of legislating 
for India or refusing to sanction the salary of the 
Secretary of State for India or moving a vote of censure 
against the Cabinet, its slightest wishes are respected 
by the Secretary of State. In practice, however, Parlia- 
ment allows great latitude to the Secretary of State. 
Preoccupation with home or foreign affairs, unanimity 
of different political parties in England with regard to 
Indian questions, the comparative stability of the 
administration in India and a general sense of indiffer- 
ence attributable to ignorance of Indian conditions and 
the long distance involved, make the Secretary of State 
virtually independent in his day to day decisions, 
though on questions of policy he acts according to the 
wishes of the Cabinet as a whole. 
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Under- The Secretary of State for India is 

Secretames. assisted by two Under-Secretaries— 
one Parliamentary and the other Permanent. The 
Permanent Under-Secretary is an official of the Civil 
Service in England and controls the entire department, 
providing expert advice and information to the Secre- 
tary of State. His tenure of office is entirely indepen- 
dent of any changes in the composition of the Ministry. 
As an administrative head, his duties are primarily 
those of a routine character. The Parliamentary 
Under-Secretary is, however, a prominent member of 
the party in power and is a member of the British 
Parliament, usually selected from the house other than 
the one in which the Secretary himself sits. He ex- 
pounds the policy of his chief, answers questions 
relating to India on his behalf and in every way acts 
as his political assistant. His office, like that of the 
Secretary of State, is political. Hence, changes in the 
composition of the British Ministry involve changes 
in his office also. 

2. ADVISERS TO THE SECRETARY OP STATE 

Abolition of The Secretary of State for India being 

HE CoDNCTL. ^ politician of Great Britain is not 

ordinarily expected to possess detailed knowledge of 
Indian problems; hence the necessity of providing him 
with a Council of expert advisers was recognised ever 
since the creation of his office in 1858. With the lapse 
of time, the composition of the Council underwent 
great changes and, except in a few matters where the 
Secretary of State was bound to act in accordance with 
the decisions of the majority of the members of his 
Council, the fimctions of the Council were purely 
advisory. Opinion in India was emphatically against 
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the existence of the Council as it was reactionary in 
composition and was, in practice, little more than an 
expensive luxury serving as a screen, rather than as a 
check, on the activities of an omnipotent Secretary of 
State. Moreover, it was felt that with the establishment 
of self-government in India, the necessity of a body of 
advisers to the Secretary of State who would be reduc- 
ed to the status of a constitutional head, would dis- 
appear. The retention of any such body would only 
give the impression that the transfer of power to the 
people was not intended to be real, and that the Secre- 
tary of State would still continue to exercise large 
powers and take important decisions. The continued 
existence of the Council was therefore regarded as 
incompatible with the grant of self-government to 
India. 

Appointment op The Government of India Act, 1935, 
Advisees. while abolishing the old Council, has 

made provisions for the appointment of Advisers to 
the Secretary of State. The corporate personality of 
the Secretary of State in Council has disappeared and 
its place has been taken by the Secretary of State. The 
number of Advisers is to be not less than three and not 
more than six, but the actual number may be decided 
by the Secretary of State for India, who is also respon- 
sible for their appointment. They hold office for a 
period of five years and are not eligible for re-appoint- 
ment. Any Adviser may resign his office or may be 
removed from his office by the Secretary of State if he 
is satisfied that any person so appointed has, by reason 
of infirmity of mind or body, become unfit to continue 
to hold his office. No adviser to the Secretary of State 
is capable of sitting or voting in either house of Par- 
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liament. One-half at least of the number of advisers 
must be persons who have held office for at least ten 
years under the Crown in India and must not have 
left India more than two years before the date of their 
appointment. Each Adviser receives an annual salary 
of £1,350; a special subsistence allowance of £600 per 
annum is given to those domiciled in India at the 
time of their appointment. 

Their Powers. The duty of the Advisers is to advise 
the Secretary of State on any matter 
relating to India on which he may consult them. It is 
left to the discretion of the Secretary of State to con- 
sult his Advisers or not. If he decides to consult, he 
is free to do so, either individually or collectively, 
and is not bound to act in accordance with their 
advice. Exception is, however, made in the case of 
matters relating to Services, property and contracts 
where the Secretary of State is required to obtain 
the concurrence of a majority of his advisers before 
exercising his powers. 

3. THE CONTROL OF THE SECRETARY OF STATE 
OVER INDIA 

Supremacy over As a constitutional adviser of the 
Crown and as a representative of the 
British Parliament, the Secretary of State is the politi- 
cal Chief of India. The Act of 1858 which created his 
office entrusted him with all powers hitherto exercised 
by the Court of Directors and the Board of Control. 
These plenary powers were thus summed up by the 
Government of India Act, 1919. “In particular, the 
Secretary of State may, subject to the provisions of this 
Act or rules made thereunder, superintend, direct and 
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control all acts^ operations and concerns which relate to 
the Government or Revenues of India, and all grants 
of salaries, gratuities and allowances, and all other pay- 
ments and charges, out of or on the revenues of India.” 
(Italics mine). 

Gkadtjal As the Act of 1919 provided for the 

Relaxation. gradual establishment of self-govern- 
ing institutions in India and made provisions for 
“transferring” some functions of the government in 
the provinces to Ministers responsible to the legisla- 
ture, it was only natural that the authority of the 
Secretary of State should be correspondingly relaxed. 
This could not be provided by law, but was done by 
the development of conventions whereby the Secretary 
of State undertook not to interfere in “transferred” 
subjects except to secure certain defined purposes uiz.: 
— to safeguard central subjects; to decide questions 
arising between two provinces which have failed to 
agree to safeguard Imperial interests; to determine 
the position of the Government of India in respect of 
questions arising between India and other parts of the 
Empire; and to safeguard the exercise of powers and 
duties imposed upon the Secretary of State or the 
Secretary of State in Council by certain sections of the 
Government of India Act, 1919. At the centre no such 
‘ transfer ’ was made and the authority of the 
Secretary of State was therefore preserved in tact, 
except for the adoption of a Fiscal Convention whereby 
the Secretary of State agreed to abstain from interfer- 
ing in matters of India’s fiscal or commercial policy 
whenever the Government of India and the Indian 
Legislature were in agreement. 
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Government of India Act, 1935, 
has introduced Provincial Autonomy 
and made provision for the transfer of all provincial 
departments to the control of a Council of Ministers. 
Accordingly, the statutory powers of the Secretary of 
State have now been couched in less general or com- 
prehensive terms. The general right to “superintend, 
direct and control all acts, operations and concerns 
which relate to the Government or Revenues of India ” 
is no longer expressly vested in the Secretary of State 
But his powers are stdl enormous. Firstly, pending the 
mauguration of Federation, the Governor-General is 
still under the general control of, and is to comply with 
any particular directions as may from time to time be 
given to him by, the Secretary of State. And, in all 
matters in which the Governor of a province is required 
to act in his discretion, or to exercise his individual 
judgment, he is subject to the general control of the 
Governor-General in his discretion, and whenever the 
latter acts in his discretion, or exercises his individual 
judgment, he is under the control of the Secretary of 
State. Thus the Governors and the Governor-General 
are still responsible to the Secretary of State in that 
sphere of administration in which they have been 
armed with authority to rule otherwise than on the 
advise of Ministers. And since this sphere is techni- 
cally large and includes all the “Reserved” depart- 
ments at the Centre, the Secretary of State still wields 
vast statutory powers over the affairs of government 
in India. 

Secondly, there are various other statutory powers 
■i ‘ vested in the Secretary of State, the more important 
among them are the following 
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1. Recruitment to the Indian Civil Service, the 

Indian Medical Service and the Indian 
Police; recruitment of suitable persons to 
fill civil posts in connection with the dis- 
charge of any functions of the Governor- 
General in which the Governor-General is 
required to act in his discretion (i.e., 
Defence, Foreign Affairs, Ecclesiastical 
Affairs, Tribal Areas, etc.); and appoint- 
ments concerned with Irrigation. , 

2. Borrowing money in England on behalf of India. 
Thrdly, the Secretary of State being the Constitu- 
tional adviser of the Crown, all powers vested in the 
Crown are, in practice, exercised on the recommenda- 
tion of the Secretary of State who, therefore, has an 
important voice in: — 

1. Making appointments of the Governor-General, 

the Governors, the Judges of the Federal 
Court and of High Courts and the Auditor- 
General; 

2. Issuing Instrument of Instructions to the 

Governor-General and the Governors; 

3. Signifying the Crown’s assent to Bill reserved 

for the signification of His Majesty’s pleasure 
thereon; 

4. Disallowing Acts duly assented to by the Gov- 

ernors or the . Governor-General; 

5. Issuing Orders-in-Council; 

6. Exercising the powers of the Crown in relation 

to Indian States; and 

in other matters in which the Crown exer- 
cises powers. 

The Secretary of State for India thus, the ulti- 
mate political authority who guides the destinies of 
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India from day to day; the Governor-General and the 
Governors, powerful as they are within their own 
domains, are completely subordinate to him and have 
to adjust their own outlook and conduct to suit the 
wishes of this representative of the British Parliament. 
Prof. K. T. Shah sums up the powers of the Secretary 
of State as follows 

“ On a general review of all these varied and sub- 
stantial powers, the Secretary of State still stands out 
unmistakably as the most dominant authority in the 
Indian Constitution. His powers may not be so im- 
posing in appearance as those of the Governor-General 
or the Provincial Governors. But these are merely 
his creatures, obedient to every nod from the Jupiter 
of Whitehall, amenable to every hint from this juggler 
of Charles Street. His powers extend not merely to 
matters of fundamental policy; to the protection of 
British vested interests; to the safeguarding of Britain’s 
imperialist domination. They comprise even matters 
of routine administration, the more important doings 
of the Indian Legislature, and even the appointments, 
payment or super-annuation of certain officers in the 
various Indian Services or Governments. He has, in 
fact, all the power and authority in the governance of 
India, with little or none of its responsibility.* 

4. THE COST OP HOME ADMINISTRATION 

The expenses incurred on the salary of the Secre- 
tary of State and on the maintenance of his Council 
and staff were, for a long time, borne entirely by India. 
From 1858, when the office of the Secretary of State 
for India was first .created, up to the year 1919, India, 
unlike other colonies and dominions of the British 

♦K. T. Shah, JPederal Stxuctor^ p. 386. 
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Empire, paid the entire cost of the machinery of 
British control over India. This was naturally resen- 
ted by the people of India who saw in it a discrimi- 
natory treatment resulting in huge financial loss to 
a poor country. 

This glaring injustice was, however, partially 
remedied in 1919 when the salary of the Secretary of 
State for India was made payable out of British 
revenues; though the expenses of his office were still 
borne by India, Great Britain making a contribution 
of £150,000 a year towards its maintenance. Apart 
from affording a legitimate and overdue relief to Indian 
revenues, this reform had the additional result of 
compelling parliamentary interest in Indian affairs at 
least at the time when the salary of the Secretary of 
State was voted. The Government of India Act, 1935, 
has takem a step further by providing for the entire 
cost of the salaries of the Secretary of State and his 
staff and other exlpenses connected with his office, 
to be payable out of money provided by British 
Parliament; but to that India is to make an annual 
contribution, to be settled between the Governor- 
General and the British Treasury, being equivalent 
to the expenses incurred by the Secretary of State in 
connection with the discharge of certain functions on 
behalf of the Federal Government. 

It is a matter for congratulation that the principle 
of payment by Great Britain has been finally accepted. 
It is not unjust that India should pay for the adminis- 
tration of certain functions on its behalf by the 
Secretary of State, but,,4he anteunt to be settled as 
payable by India may be so large as to result in no 
appreciable relief to India. 
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5. THE HIGH COMMISSIONER FOR INDIA 


Creation OF* The office of the High Commissioner 
for India was provided for in the 
Government of India Act, 1919, and established 
by Order-in-CouncR of August, 1920. The main 
reason responsible for the provision of this office 
was the desirability of transferring certain agency 
functions, hitherto performed by the Secretary 
of State for India, in respect of purchase of materials 
and stores for the Government and Railway authori- 
ties in India. The Secretary of State, being the 
political chief of the Government of India, could not 
naturally be a convenient agent in this respect, and 
Indian opinion had become firm that the Secretary 
of State generally favoured British goods even when 
they were not the best or the cheapest available in 
the market. In order, therefore, to relieve the Secretary 
of State of his responsibilities in this connection, provi- 
sion was made for the appointment of an officer directly 
subordinate to the Governor-General in Council. More- 
over, each Dominion of the British Empire maintained 
its High Commissioner for the performance, on its 
behalf, of political and commercial duties in London 
and as a symbol of its independent political status. 
A similar appointment for India was, therefore, 
regarded by some as a friendly gesture — a, shadow 
of coming events in India. 

Appointment The High Commissioner was appointed 
by the Governor-General-in-Council, 
usually for a period of five years. His salary 
and allowances, as |||io th^^st of his establishment 
in London, were mMe pajta® %ut of Indian reve- 
nues. He was made directly responsible for the 
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discharge of his duties to the Government of India 
whose instructions he had to carry out.* At first 
the appointment was made from among the senior 
members of the Indian Civil Service, but recently 
a leading non-official of the Punjab has been appointed 
to the post. 

Fokctions The duties of the High Commissioner are 
primarily commercial and non-political. 
His functions relate mainly to purchase of stores and 
material required by the governments and railways in 
India, for which he generally invites tenders. He also 
fmnishes trade information and promotes the welfare 
of Indian commerce. He has, however, certain other 
duties of a miscellaneous and ceremonial character. He 
looks after Indian students studying in Great Britain 
and secures for them facilities of admission, etc., in 
educational institutions. At political conferences of an 
imperial or international character, and on other 
ceremonial occasions, he represents India, though the 
political subordination of India naturally detracts from 
his power and prestige as compared to High Commis- 
sioners of autonomous Dominions. Under the Govern- 
ment of India Act, 1935, he may, with the approval 
of the Governor-General, undertake agency functions 
on behalf of a Province or Federated State or Burma, 
in addition to his duties in connection with the busi- 
ness of the Federation. 

Recent An important change made by the Gk)v- 
Change ernment of India Act, 1935, is that the 
High Commissioner is to be appointed and his salary 

♦By a Convention, the Secretary of State has relinquished his control of policy 
n the matter of purchase of Stores for India, other than Military Stores. 
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and allowances are to be fixed by the Governor- 
General exercising his individual judgment. This 
appears to be a retrograde step* as the Federal 
Council of Ministers may not be able to control the 
activities and policy of such a high functionary who 
spends several crores of rupees annually on the 
purchase of foreign goods. Moreover, whenever, the 
Governor-General exercises his individual judgment, 
he is responsible to the Secretary of State who may, 
thus, maintain his control over the High Commissioner 
and thereby defeat the very purpose of the creation 
of that office. 

* A plausible justification for this change is given by the Joint Parliamentary 
Committee who say, As the High Commissioner -^vili no doubt continue to serve 
Provincial Governments as well as the Federal Government, and as in any case he 
will be acting under the orders of the Governor-General in matters arising out of the 
‘Reserved Departments, it seems to us inappropriate that the appointment should be 
made by the Governor-General acting solely on the advice of Federal Ministers.” 
Report, Vol. I. p. 241. 


CHAPTER XIII. 


ADMINISTRATION OF JUSTICE 
1. INTRODUCTORY 


Importance or While the Legislature IS concerned 

THE Judiciary. . i it- t 

With passing laws and laying down 
general policy and the Executive looks to their en- 
forcement, the function of the Judiciary is to interpret 
those laws and apply them so as to punish those who 
have committed a breach of the law and, in some 
cases, to restrain people who are about to commit a 
breach of the law. The importance of the judiciary can 
be realised from the fact that even the best of laws 
may fail to yield good government, unless there is 
an ever-watchful judiciary to punish those who dety 
the law. The courts of justice are a guarantee of the 
maintenance of law and order, which is the primary 
function of every State. Hence, “ the efficiency and 
integrity of the judiciary is an essential condition of 
public contentment and confidence in the adminis- 
tration.” 


In order to discharge its duties effi- 
usTicE. ciently, the judiciary should be 

competent and learned, honest and upright, impartial 
and independent. It should do even-handed justice 
not only as between one citizen and another, but also 
as between citizens and government officials. As 
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Henry Sidgwick has put it, “in determining the rank 
in political civilisation, no test is more decisive than 
the degree in which justice, as defined by law, is 
actually realised in judicial administration, both as 
between private citizens and members of Govern- 
ment.” He further remarks, “ When we know how a 
State dispenses justice, we know with some exactness 
the moral character to which it can pretend.” 


2. HISTORICAL BACKGROUND 


Reforms of The present orgamsation of the ad- 

Wakeen Hastings • • . j- • x- • t t 

mmistration of 3 ustice m India is a 
product of gradual evolution made during the last 
century and a half. The British inherited the Muham- 
madan system of justice when they took over the 
Diwani of a few parganas in 1765. It was Warren 
Hastings who transferred the entire administration 
of Justice to English officers who were primarily 
concerned with the collection of land revenue. Each 


district was provided with a civil court, known as 
Diwani Adalat, and a criminal court known as 
Waujdari Adalat. The former consisted of the Collector 
of the district, assisted by an Indian Diwan, and 
the latter of a Kazi, a mufti and two maulvis, 
with the Collector merely watching the proceedings. 
A Sadar Diwani Adalat and a Sadar Nizamat Adalat 


were established to hear appeals from the district 
civil and crimin’al courts, respectively. The former 
was presided over by the Governor; the latter consisted 
of a Kazi, a mufti and a Maulvi. The combination of 
executive and judicial (criming only) functions was 
thus a feature of the system as originally established. 
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Repohms OF Loed The system underwent many changes 
Cornwallis. ^ subsequent years. In 1774, the 

work of revenue collection was separated from adminis- 
tration of justice, and in 1780, a number of civil courts 
were established under English Civilian officers known 
as Superintendents. The judicial reforms of Lord 
Cornwallis effected certain far-reaching changes. He 
transferred back the control over criminal justice to 
the Collectors of the district, but deprived them of 
all civil jurisdiction. In order to supervise the work 
of the Collector-Magistrates, four Courts of Circuit 
were created and a Supreme Criminal Court known 
as Sadar Nizamat Adalat, presided over by the 
Governor-General, was established at Calcutta. The 
civil work was entrusted to special judges who had 
also power to try criminal cases. Appeals from them 
lay to four provincial Courts of Appeal which were 
identical -with the Courts of Circuit. A Sadar Diwani 
Adalat, consisting of the Governor-General and his 
Council, was constituted as the highest court of appeal 
in civil matters. 

Lord Bentinck’s The system of judicial administration 
Reforms. developed by Lord Cornwallis 

lasted for nearly half a century, though a few modi- 
fications were introduced. For example, in 1801, the 
Sadar Diwani Adalat and the Sadar Nizamat Adalat 
were reconstituted so as to consist of three or more 
judges belonging to the covenanted service. A notable 
change was made by Lord William Bentinck who 
abolished the Provincial Courts of Appeal and trans- 
ferred their functions to the civil judges. He 
strengthened the position of the collectors by trans- 
ferring to them the magisterial powers of the civil 
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judges and was responsible for admitting Indians to 
high judicial posts. In the meantime, the subordinate 
judiciary was evolved out of Courts of Native Com- 
missioners established by Lord Cornwallis and the 
Court of Sadar Amins established by Lord William 
Bentinck. The foundations of the present system were 
thus completely laid by the middle of the nineteenth 
century. 

The Indian The Indian High Courts Act of 1861 

HiGsCoDKas. authorized the Crown to establish 

High Courts at Calcutta, Bombay and Madras in place 
of the old Adalat Courts. In 1866, a High Court 
was established at Allahabad and a Chief Court was 
established in Lahore. Under the Indian High Courts 
Act of 1911, High Courts were established at Patna, 
Lahore and Rangoon. A Chief Court was established 
in Oudh and Judicial Cimmissioner’s Courts were 
established in the Central Provinces, Sind* and the 
North-West Frontier Province. Thus, practically 
every province in British India came to have a High 
Court or a court with more or less similar powers, 
being the highest judicial authority in the province, 
subject, in certain matters, to appeal to the Privy 
Council in London. 

The Fedeuad There was, however, no All-India Court 
43ouxit 

competent to hear appeals from the 
High Courts in different provinces. The Government 
of India Act, 1935, provided for the establishment of 
a Federal Court which has since been instituted. It 
is competent to hear appeals from the High Courts 
in constitutional matters and in civil matters, if so 

■** Even when Sind was a part of the Bombay Presidency, it had its own Jtjdicial 
Commissioner’s Court wheih was in no way subordinate to the High Court at Bombay. 
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authorised by the Indian Legislature. Recently, the 
Judicial Commissioners’ Courts in the Central Pro- 
vinces and Sind have been raised to the status of 
Chief Courts. 

We shall now proceed to study the organisation of 
the Judiciary as it exists at present. 

At present the Judicial system in India consists 
of three main parts: — 

(i) The -Civil and Criminal Courts in each pro- 
vince with a High Court at their head; 

(ii) The Federal Court; and 

(iii) The Privy Council. 

I. Organisation of Justice in the Provinces 
1. HIGH COURTS 

The organisation of the provincial judiciary differs 
in matters of detail from province to province, but the 
following main characteristics are generally found 
everywhere. 

Each Governor’s province has a High Court at the 
head of its provincial judiciary, except Assam, Orissa, 
the Central Provinces, Sind and the North-West Fron- 
tier Pi'ovince. Assam is under the jurisdiction of the 
Calcutta High Court and Orissa is under the jurisdic- 
tion of the Patna High Court. The North-West Frontier 
Province has a Judicial Commissioner’s Court, while 
the Central Provinces and Sind have now Chief Courts. 
The United Provinces have, besides a High Court at 
Allahabad, a Chief Court in Oudh. The Chief Courts 
and the Judicial Commissioner’s Court are given the 
status of High Courts for constitutional purposes, 
though in matters of legal procedure and powers they 
are inferior to High Courts. The Crown has the power 
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to constitute a High Court or amalgamate two High 
Courts. 

Composition. Every High Court consists of a Chief 
Justice and a number of Puisne judges 
appointed by His Majesty. The maximum number of 
judges to be appointed in each Court, the salaries and 
allowances of the judges and their rights of leave and 
pensions are all fixed by His Majesty in Council; and 
neither the salary of a judge, nor his rights and privi- 
leges in respect of leave of absence or pension, can be 
varied to his disadvantage after his appointment. Such 
salaries and allowances are declared charged on the 
revenues of the province and are, therefore, not subject 
to the vote of the legislature. The Federal and the 
Provincial Legislatures are prohibited from even dis- 
cussing or criticising the conduct of the judge of a High 
Court in the discharge of his duties. Temporary 
vacancies of High Court judges may be filled by the 
Governor-General who may also appoint additional 
Puisne judges within the number prescribed by His 
Majesty in Council. 

The following persons are eligible to hold the post 
of a High Court Judge: — 

(i) Barristers of England or Northern Ireland, 
Advocates of Scotland or Pleaders of Indian 
High Courts, of ten years’ standing; 

(ii) Members of the Indian Civil Service of at 
least ten years’ standing, who have, for at 
least three years, served as District Judges; 

(iii) Persons who have, at least for five years, held 
judicial office in British India, not inferior 
to that of a sub-ordinate judge or a judge of 
Small Causes Court. 
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Thus, recruitment may be made from any of the 
three sources— the bar, the Civil Service and the 
bench, there being no rigid proportions of posts 
assigned to any category.* But no person can be 
appointed Chief Justice imless, when first appointed 
to Judicial office, he was a barrister, an advocate 
or a pleader and unless he has served for not 
less than three years as a judge of a High Court. 
Thus, members of the Indian Civil Service, unless they 
also happen to possess professional legal qualifications, 
would not be eligible for this office. Once appointed, 
the judge of a High Court cannot be removed from 
office, except by His Majesty, on the ground of mis- 
behaviour or of infirmity of mind or body, if the 
Judicial Committee of the Privy Council, on reference 
being made to them by His Majesty, report that the 
judge ought, on any such ground, to be removed. 
Neither the Governor nor the Provincial Legislature 
has any control over their tenure. A High Court 
judge may, however, resign office at any time, and 
is required to retire on attaining the age of sixty. 

Functions The High Courts, being the highest 

civil and criminal courts in the pro- 
vince, are primarily concerned with hearing appeals 
from the lower courts, but the High Courts at Bombay, 
Madras and Calcutta also exercise original jurisdiction 
in addition to the appellate jurisdiction enjoyed by 
others. In civil matters, their original jurisdiction 
extends to cases involving amounts of Rs. 2,000 or over 
and in criminal matters, their original powers extend 
to trying cases committed to them by Presidency 

* Formeriy, at least one-third of the number of judgeas had to be Barristers and 
another one-third members of the Indian CivilScrvice, so that the room for recruitment 
from Pleaders of Indian High Courts and the lower Judiciary was considerably res- 
tricted. 
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Magistrates. The appeals from lower courts to the 
High Court are governed by rules laid down in the 
Civil Procedure Code. The High Courts also supervise 
cases in lower courts, issue general rules and forms of 
proceedings, settle fees, call for returns and have the 
important power to transfer cases from one court sub- 
ordinate to them to another or to themselves. They 
have, however, no jurisdiction in matters connected 
with land revenue. , 

2. INFERIOR COURTS 

Below the High Court in each province come the 
two branches of Civil and Criminal justice. Imme- 
diately subordinate to the High Court in matters civil 
is the District Court and, in matters criminal, the 
Sessions Court; and below each of them is the subordi- 
nate judiciary and the lower magistracy, respectively. 

The District The District Court is presided over by 
the District Judge. Generally, one 
such court exists in every revenue district. The judges 
are recruited either from among the members of the 
Indian Civil Service, or by promotion from the subordi- 
nate judiciary, or directly from among the members of 
the bar of five years’ standing. Their appointments, 
postings and promotion are made by the Governor 
exercising his individual judgment but after consulta- 
tion with the High Court. The functions of the District 
Court are both appellate and original. It hears appeals 
in certain cases decided by the subordinate judges and 
also tries original civil cases involving large amounts. 
The appeals from the District Court lie to the High 
Court, as prescribed by rules of the Code of CivU 
Procedure. 


ADMINISTRATION OP JUSTICE 


263 


SOT-jtJDGBs. Below the District Court is the inferior 
judiciary consisting of subordinate judges of the first 
or second class, having only original powers of trying 
suits involving certain prescribed amounts. Their 
appointments are made by the Governor on the re- 
commendation of the Public Service Commission of 
the province, which also prescribes the necessary 
standard of qualifications required for the posts. Their 
posting, promotion and granting of leave are in the 
hands of the High Court. A subordinate judge is gene- 
rally found in each of the two or three divisions of a 
district. The bulk of the petty civU cases is disposed 
of by him, subject to appeal to the District Court. 

SMAii Causes In capitals of provinces, there are 
Courts. Small Causes Courts to relieve the 

High Courts of petty civil cases. They have only 
original powers to try suits involving amounts not 
exceeding Rs. 2,000 in the case of those established in 
the three Presidency towns and Rs. 500 in the case of 


In order to deal with matters con- 
nected with land revenue, there are 
separate courts known as Revenue Courts. The Col- 
lector of the District constitutes the chief revenue 
court in the district and appeals from his decisions lie 
to the Divisional Commissioner. 

The Sessions The Sessions Court consists of a Ses- 
Couin. sions Judge and Additional Sessions 

Judges appointed in the,gMllfiF#ifay as District Judges. 
The functions of the Court relate to criminal matters 
and the court has appellate as well as original powers. 


others. 

Revenue. 

Courts. 
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It hears appeals from the lower magistracy, in accor- 
dance with the provisions of the Criminal Procedure 
Code. It has original jurisdiction over cases of grave 
nature committed to it by the lower magistrates autho- 
rized in this behalf. Appeals from the Sessions Court 
lie in certain cases to the High Court. A sentence of 
death pronounced by a Sessions Court must be con- 
firmed by the High Court. In Bombay province the 
officials of the District and Sessions Judges are held 
by the same person who possesses both civil and 
criminal powers. 

Organisation Below the Sessions Court are Magistrates 
OF THE Lower j: j.i ^ , t ■ -i , 

Magistracy. the first, second and third class. A 

first class magistrate has powers of 
sentencing a person to imprisonment for a period not 
exceeding two years or inflicting a fine not exceeding 
Rs. 1,000. A second class magistrate can sentence a 
person to imprisonment for a maximum period of six 
months and inflict a fine not exceeding Rs. 200. A 
third class magistrate can sentence a person to impri- 
sonment for one month or fine him up to Rs. 50. A 
peculiar feature, however, of the organisation of the 
lower magistracy is that the revenue officials of the 
district, whose duties are primarily executive, also 
exercise magisterial powers. Thus the Collector of the 
District is also the District Magistrate, being a magis- 
trate of the first class; the Assistant and Deputy Col- 
lectors are Sub-Divisional Magistrates, being also 
magistrates of the first dlass; ^e Mamlatdars* and their 
head-clerks have generally second or third class powers. 

* The ofaeers in charge of a Talulsa or Tahsil are known also as Tahsildars, 
Mukhtiarkars etc. 
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The District The District Magistrates, besides hav- 
mg the powers of a first class magis-* 
trate, can also hear appeals from cases decided by- 
second or third class magistrates -within their territo- 
rial jurisdiction. Further, they distribute work among 
the courts of the lower magistrates and transfer cases 
from one court to another or to themselves. They 
exercise large powers of supervision over the lower 
magistrates and can call for returns. They may also 
authorize any sub-divisional magistrates to hear ap- 
peals from second or third class magistrates, or dis- 
tribute work among them, or to exercise general 
supervision over them. 

HoNOE.uaY While the bulk of the magisterial 

Magistrates. work is done by these stipendiary 

magistrates who are officials regularly paid by the 
Government, there are also Honorary Magistrates 
recruited mainly from retired judges and other 
Government officials or from the landed aristocracy. 
In some villages the headman is given some petty 
judicial powers. In some provinces, the Village 
Panchayats have been given similar powers to try 
minor cases arising in the village.* 


Peesibency In the Presidency towns, correspond- 
Magistrates. Causes Courts on the 

civil side, there are Presidency Magistrates who try 
minor offences and commit those involving serious ones 
to the High Court, thereby relieving the latter of much 
unimportant and preliminary work. 

• The Bombay Village Andiyats AiaeiuinieQt Act, 1089, has i<i«ae the oonstitutfon 


of a' Bench ii 

Bench is given some 


villagse, wls«TO» The 

powaaf* 
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3. JURORS AND ASSESSORS 

Inthoductoky. The system of trial by jury has been 
adopted in India in all trials of original 
criminal cases before the High Court and in some 
criminal cases before other courts. This system has 
been borrowed from England where trial by jury has, 
for a long time, been regarded as the bulwark of 
English liberty. The part that it has played in English 
constitutional development has made it a cherished 
privilege of Englishmen. It is looked upon as a 
guarantee of justice being administered in a popular 
way. 

The Jury. In India, a jury consists of nine persons 
in all trials before the High Court, and, 
in other trials, of such uneven number not exceeding 
nine, as may be fixed by the Provincial Government. 
The jury is only concerned with deciding questions 
of fact, as distinguished from questions of law.* The 
verdict of the jury is normally binding on the court, 
but the Code of Criminal Procedure lays down exact 
rules in case of disagreement between the judge and 
the jury. Broadly speaking, it may be said that when 
a judge agrees with the majority verdict of a jury, 
he can give a judgment in accordance with that 
verdict; in the case of High Courts this majority must 
include at least six jurors.f If a Sessions Judge dis- 
agrees with the verdict of a jury, he is to forward 
the case to the High Court. 

The Assessors. In mofussil courts where it is difficult 
to empanel a jury, trials before 
Sessions court§##e conducted with the aid of three to 

* This distinctiiEp is not rigid in practice, H 

t Thus a verdict given by a xnajority of five against four would not do. 

t 
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foTir Assessors. Their verdict is not at all binding 
on the judge. 

Reiiarks. Trial by jury, or with the aid of assessors, 
seems to have outlived its usefulness. 
The administration of justice in modern times calls 
for an expert knowledge of legal principles and pro- 
cedure which laymen empanelled on a jury can rarely 
possess. With the permanence of the tenure of the 
judges, there is no longer any fear of the judges being 
dominated by the Government; on the contrary, trial 
by jury may make for popular administration of 
justice, which may not always be desirable. 

4. TRIAL OF EUROPEAN SUBJECTS 

Theik Pkivilesed The European British subjects in 

JPOSITION" ^ ** 

India have, from the beginning, 
claimed certain special privileges in matters of 
criminal procedure. Any attempt to place them on 
the same level as other British subjects was, for a 
long time, keenly resented by them. When in 1883, 
the Government proposed to empower Indian Magis- 
trates to try European British subjects, the latter 
raised a storm of protest and in 1884 the Government 
was compelled to compromise the position by con- 
ceding to them the right to claim a mixed jury, a jury 
not less than half of whose members were Europeans. 
Since 1923, the British Indian subjects have also been 
given right to claim a mixed jury.* In matters of 
procedure in criminal courts, the provisions relating 
to the trial of European criminals differ in many 
respects from those governing British Indian subjects. 

’** A mixed jury in tlieir case means a Jiiry not less than hsdi of whose members; 
are British Indian Subjects. 
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No Bill can be moved in the Federal or Provincial 
Legislature if it affects the procedure for criminal 
proceedings in which European British subjects are 
concerned, unless the Governor-General gives his 
previous sanction. 


5. COMBINATION OF EXECUTIVE AND JUDICIAL 

POWERS 

It will be noticed that a prominent feature of 
the organisation of justice in criminal matters is the 
combination of Judicial and Executive functions in 
the hands of the same officers. No such combination 
exists on the civil side where the subordinate judges 
devote themselves purely to judicial duties. Even on 
the criminal side, the combination of functions is not 
found in the higher rungs of the ladder; the High 
Courts and the Sessions Courts are concerned only 
with the administration of justice. It is when we 
come dovm to the District Magistrate and his sub- 
ordinates that we see that officials, whose primary 
duties relate to collection of land revenue and main- 
tenance of order, are also charged with magisterial 
functions. 


Objections Against 
Combination. 


This combination of executive and 
judicial powers is objectionable on 
the following main grounds. Firstly, it militates 
against the elementary principles of justice, in as 
much as a fair and xmbiassed trial cannot always be 
expected at the hands of an executive official whose 
outlook and judgment are bound to be coloured by a 
mass of opinions and prejudices acquired during the 
course of his administrative duties. It is not unlikely 
that instead of weighing evidence in a purely judicial 
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spirit, he may be carried away by other considerations 
including the need for strengthening himself in the 
performance of his executive duties. The citizen has 
thus no guarantee that he would always get justice; 
his liberty is, therefore, at stake. Secondly, as most 
of the criminal cases are instituted on complaints 
made by the executive police officers and other 
government servants it is hardly fair that members 
of the executive should sit as judges. They would 
naturally be influenced by extraneous considerations, 
and it would, in theory, amount to making one of the 
parties to the dispute Mso a judge. This would 
happen specially where an accused is not on good 
terms with the officials of a locality. In such cases, 
justice administered by the executive may be little 
more than a mere farce. Thirdly, the lower magistracy 
cannot, under this system, show any independence of 
judgment as it dare not have open differences with 
other magistrates in the district who may be superior 
to them in their executive capacity. An undesirable 
tendency on the part of the lower revenue officials 
to please the higher authorities who may secure for 
them promotion and other favours cannot, therefore, 
be completely eliminated. Fourthly, the mental 
equipment required for the performance of judicial 
duties is not often the same as that required for the 
efficient discharge of administrative duties. The one 
requires a cool and unbiassed judgment, capacity to 
sift and weigh evidence and expert knowledge of law 
and procedure; while the other requires a strong will, 
power of organisation and vigilance and capacity to 
take quick decisions. To look for these qualities in 
the same person is to expect the impossible from 
human nature. 
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In Defence OF In view of the above objections, it 
Combination. surprising that there has been 

in this country a long and sustained opposition to the 
principle of combination of powers. But the system 
has been defended on two practical grounds, the need 
for concentration of authority and economy. It is 
argued that “ there is a side of magisterial work which 
must be regarded as preventive rather than as puni- 
tive, and that it is of great importance especially in 
a country where crime is unfortunately so rife and 
where breaches of the peace of the most serious 
character may arise at the shortest notice, that 
the head of the district administration should 
be sufficiently armed to be able to deal effec- 
tively with the danger of upheaval and out- 
break.”^' In other words, the magisterial powers 
vested in the Collector enable him to assert his 
authority with greater quickness and vigour than 
would be otherwise possible. Moreover, the average 
Indian villager is more amenable to a single officer 
with large powers than to a multiplicity of local officials 
with divided authority. Separation of judicial from 
executive functions is objected to on financial grounds 
as it would necessitate the appointment of separate 
officers to do magisterial work. 

Conclusion. The first argument against separation 
has value which must at once be recog- 
nised; but with the gradual raising up of the level of 
administrative efficiency and the inculcation of the 
spirit of obedience to law, it is bound to lose much of 
its force. Moreover, any possible loss on this side must 
be viewed side by side with a much greater gain that 

* Simoa Commission Report, Vol. I. p, 288 . 
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would accrue in the shape of a purer administration of 
justice. The other objection relating to finance is, how- 
ever, open to dispute. Provincial governments have 
not carefully investigated the possibilities of minimis- 
ing the additional expenditure necessary in the event 
of separation. It is the considered view of many able 
lawyers and judicial officers that a practical scheme 
could be framed whereby the separation may be 
effected, without saddling the country with additional 
cost. It was, therefore, surprising that the Congress 
Ministries in the different provinces gave no serious 
thought to the question of separation and some of them 
actually defended the system. The principle of com- 
bination of these powers is so glaringly defective that 
the question of its abolition is merely a matter of time. 

II. The Federal Court 

Its Necessity. A federal constitution necessitates the 
establishment of a supreme judicial 
tribunal of the highest independence to adjudicate 
upon, and decide, all legal disputes between the 
federal units and the Centre. Questions relating to 
the interpretation and the construction of the consti- 
tution are bound to arise when, as in a Federation, 
there is a pre-determined and generally rigid distri- 
bution of powers between the Federation and its 
constituent units. And it is only fair that such 
questions should be decided by an independent body 
in no way subordinate either to the Federal or to the 
Provincial Government. It is for this reason that a 
federal constitution logically implies the creation of 
a supreme pr federal court which may act as an 
“ interpreter and guardian of the constitution and a 
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tribunal for the determination of disputes between 
the constituent xinits of the Federation.”’" 

Appointment, In accordance with the provisions of 
SAEi«uEst^° the Government of India Act, 1935, the 
Federal Court was established in India 
in October 1937. It consists at present of a Chief 
Justice and two other judges. The number of judges 
to be appointed to the court is to be such as His Majesty- 
may deem necessary, but this number shall not exceed 
six, unless an address, praying for the increase of the 
number is presented by the Federal Legislature to the 
Governor-General for submission to His Majesty. No 
case is to be decided by less than three judges. Every 
judge of the Federal Court is appointed by the Crown, 
and continues in office until he attains the age of sixty- 
five years. He has the option to resign his post at any 
time and can be removed from office bji His Majesty 
on the ground of misbehaviour or of infirmity of mind 
or body, if the Judicial Committee of the Privy Coun- 
cil, on reference being made to them by His Majesty, 
report that the judge ought on any such ground to be 
removed.f No right of presenting an address for the 
removal of any judge is given to the Federal Legisla- 
ture which is even prohibited from discussing the 
judicial conduct of a judge. Nor can the Governor- 
General suspend or remove any judge, though he has 
the power to temporarily appoint any of the judges 
to the post of the Chief Justice of India, pending 
permanent arrangements being made by His Majesty. 
The salaries, allowances, rights of leave and pension, 
etc., of the judges are fixed by His Majesty in Council 

* Joint Parliamentary Committee Report, Vol. I, p. 19?$. 

t The salary of the Chief Justice has been fixed at Rs. 7,000 p. in. and that of the 
Puisne Judges at Hs. 5,500 p. m. 
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and cannot be varied to their disadvantage after their 
appointment. Their salaries are declared charged on 
the revenues of the Federation and are not, therefore, 
subject to the vote of the Federal Legislature which 
may only discuss the same. Their manner of ap- 
pointment, fixity of tenure and guarantee of salaries 
are all calculated to place the judges above the poli- 
tical influence of any authority in India. 

Qualifications. In order to qualify for the appoint- 
ment as a judge of the Federal Court, 
a person must be one of the following: — 

(i) A judge of a High Court in British India or 
in a Federated State, for at least five years; 

(ii) A Barrister of England or Northern Ireland, 
or an Advocate of Scotland or an Indian 
Pleader, of at least ten years’ standing. 

Slightly higher qualifications are prescribed for 
the Chief Justice, whose standing at the bar — ^whether 
as Barrister, Advocate or Pleader — should be at least 
fifteen years or who may have been a judge of a High 
Court in British India or in a Federated State of at 
least five years’ standing; provided that when he was 
first appointed to the office of a judge, he was a barris- 
ter, advocate or pleader. This provision is intended to 
exclude the members of the Indian Civil Service who 
do not possess professional legal qualifications from 
appointment as Chief Justice. 

Meetings. The Federal Court is to sit in Delhi 

and at such other places as the Chief 
Justice of India may, with the approval of the Gover- 
nor-General, from time to time appoint. It is intended 
to hold the meetings in rotation in important places 
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like Bombay, Calcutta and Madras, in addition to the 
Sessions at Delhi, , • 

The functions of the Federal Court are of two 
kinds: — 

, (i) To decide purely federal issues, and 

(ii) To hear appeals in civil matters, from pro- 
vincial High Courts. 

Functions and The decision of purely federal issues 
is the legitimate and indispensable 
function of the Federal Court, and its functions and 
powers in this behalf are of statutory origin, being 
clearly laid down by the Government of India Act, 
1935, and cannot be altered by any authority in India; 
whereas its power to hear appeals in civil matters 
from the High Courts in British India is a matter of 
convenience and this power can be conferred on it by 
an Act of the Federal Legislature.* . 

The federal functions of the Court can be classi- 
fied under three heads. Original, Appellate and 
Consultative. 

1. Original. The Federal Court has an exclusive, 
original jurisdiction in case of a dispute between any 
two or more of the following parties, the Federation, 
any of the provinces and any of the Federated Native 
States, in so far as the dispute involves any question of 
law or fact (relating to the constitution or not), on 
which the existence or extent of a legal right depends. 

2. Appellate. The court hears appeals from High 
Courts in British India or in Federated States if the 

* The Federal Lcjjislature may by Act provide that in certain civil cases appeals 
shall lie from the High Court of a province to the Federal Court but no such appeal 
shall lie unless the amount or Value of the subject matter of the suit is not less than 
fifty thousand rupees or such other sura not less than fifteen thousand rupees as may 
foe specified by the Act or unless the Federal Court glides special leave to appeal. 
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High Court certifies that a question relating to the 
interpretation of the constitution or any Order in 
Council or an instrument of Accession is involved, 
whoever may be the parties to that dispute. 

3. Consultative. If at any time it appears to the 
Governor-General that a question of law of great public 
importance has arisen, or is likely to arise and that it 
is expedient to obtain the opinion of the Federal Court 
upon it, he may refer the matter to the court which 
may give its decision. This advisory function of the 
Court is intended to clear doubts and misconceptions 
by making the legal position quite clear. It may also 
prevent unnecessary hardship which may be caused if 
things were allowed to take their own course. It may, 
however, be often vexatious or inconvenient for the 
court to pronounce opinions in the abstract, without 
reference to any particular case that may have arisen. 
There is also a very remote danger that the Governor- 
General may, by prior reference, secure an interpreta- 
tion favourable to himself and thus prejudice the 
course of justice. 

Jtogmejjt AND The judgments of the Federal Court 
Appeals. declaratory. It has no means at 

its disposal to enforce its judgments. But all autho- 
rities, civil and judicial, throughout the Federation are 
required to act in aid of the Federal Court. Appeals 
from the judgments of the Federal Court lie to His 
Majesty in Council in two cases only ; — 

(i) when the judgment is given by the Federal 
Court in exercise of its original jurisdiction 
in any dispute which concerns the interpre- 
tation of the constitution, and . 
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(ii) in any other matter, by the leave of the 
Federal Court or of His Majesty in Council. 

Thus, ordinarily, the appellate decisions of the 
Federal Court in civil and constitutional matters, 
would be final. 

CoNCLttsioN. From the nature of the powers con- 
ferred on the Federal Court, it may be 
observed that its functions are not purely federal i.e., 
not merely concerned with the Federation and its 
units. It may have the power of hearing civil appeals 
conferred on it by an Act of the Federal Legislature. 
Nor can it be called a purely constitutional court taken 
up entirely with the interpretation of the constitution, 
for any dispute between the federal centre and a fede- 
ral unit or between two or more of the federal units 
which involves a legal question, whether relating to 
the constitution or not, would be under the exclusive 
original jurisdiction of the Federal Court. It is defi- 
nitely not a Supreme Court or an All-Inidia Court of 
Appeal in the sense in which each High Court would 
be supreme in its province since it has no jurisdiction 
over appeals from High Courts in criminal cases 
and since some of its decisions are appealable to the 
Privy Council, even without its leave. 

in. The Privy Council 

The Judicial Committee of the Privy Council is the 
highest judicial tribunal for the British Empire and, as 
such, is the apex of the administration of justice in this 
country. It has no original jurisdiction but hears 
appeals from the decision of the High Courts in British 
India, both in civil and criminal cases. The civil cases 
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are appealable to the Privy Council provided the 
amount involved is not less than Rs. 10,000; in criminal 
cases, the appeal lies to the Privy Council only when 
a question of law, as distinguished from a mere ques- 
tion of fact, is involved. 

With the introduction of the Federal Court, ap- 
peals from decisions in all cases involving disputes 
about the interpretation of the constitution will lie from 
the High Court to the Federal Court; the Act of 1933 
also authorizes the Indian Legislature to empower the 
Federal Court to hear appeals from the High Courts in 
British provinces involving a minimum amount of 
Rs. 15,000; to that extent, therefore, the appellate 
powers of the Privy Council are curtailed. But since 
the decisions of the Federal Court are, as explained 
above, appealable to the Privy Council, the legal 
supremacy of the latter, as the highest judicial body 
over India, remains inviolate. 


CHAPTER XIV. 


THE SERVICES 
1. INTRODUCTORY 

The Role oe The Central and Provincial Govern- 

Service 

ments can, from their respective head- 
quarters, exercise only a general superintendence and 
control over the administration of their affairs; the 
task of carrying on the actual administration from day 
to day falls on a large body of Government servants of 
various ranks and grades, usually summed up in the 
term Services. The moral tone of the administration 
is determined largely by the mental equipment and 
traditions built up by the Services. The need for an 
efficient, honest and sympathetic staff, rnanning the 
different departments throughout the length and 
breadth of the country, cannot, therefore, be over- 
estimated. In order, however, to secure such Services, 
it is necessary to provide for their recruitment by an 
impartial and expert body acting on grounds of merit 
alone. It is further necessary to guarantee them 
security of tenure, adequate salaries, fair chances of 
rise and rewalrd'^for exceptional merit. Favouritism 
and nepotism and wrongful dismissals and low salaries 
should be completely eliminated. The Government 
should, however, maintain a careful supervision over 
the activities of its servants so as to put down all cases 
of corruption, insubordination or neglect of duty. 
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2. GROWTH OP THE SERVICES UPTO 1919 

The First Steps. The history of the organisation of 
Services in India dates from 1772 when 
the East India Company decided to stand forth as 
Diwan and to take over the administration of the three 
provinces ceded to them, into their own hands. The 
native servants were replaced by European officials 
known as Collectors who were appointed by Warren 
Hastings to supervise the collection of revenue and the 
administration of justice. Lord Cornwallis put these 
officers on a permanent basis by including them in a 
“ covenanted ” service. All superior posts in the ad- 
ministration were reserved by the Act of 1793 for the 
members of this service, and in order to equip them 
for their task, they were required to undergo training 
in Haileybury College, started in England in 1806. The 
nominations to this service were made by the Court of 
Directors who thus came to wield large powers of 
patronage. 

Exclusion op The institution of the Covenanted 
Indians. Service led to the exclusion of Indians 

from all positions of importance. This was naturally 
resented in India but, all that was done to respect 
Indian sentiment was to include the following provision 
in the Charter Act of 1833; — 

“ No native of the said territories, nor any natural- 
bom subject of His Majesty resident therein, shall, by 
reason only of his religion, place of birth, descent, 
colour, or any of them, be disabled from holding any 
place, office, or employment under the said company.” 
This clause, only declared that Indians were not dis- 
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qualified, or debarred, from holding positions of 
responsibility, but nothing was done to pursue any 
definite policy of appointing Indians to higher posts. 
This “ wise, benevolent, that noble clause,” as Macaulay 
referred to it, remained, therefore, little more than a 
pious resolution. In practice, Indians were excluded 
from the Covenanted Service and were employed only 
as clerks and subordinates. In 1853, the power of 
nomination to the Covenanted Service was taken away 
from the Directors and the appointments were thrown 
open to competition, but as the examinations were held 
in London, Indians found it impossible to compete with 
students of British Universities on terms of equality. 
Lack of higher educational facilities in India, difficul- 
ties of distance and social taboos such as long sea 
voyage sufficed to keep Indians out of the way. In 
1870, the principle of nominating a few Indians, with- 
out asking them to stand the competitive test, was 
adopted to secure every year one or two persons for 
the judicial branch of the Civil Service. In 1879, this 
principle was extended to secure recruits for the ad- 
ministrative branch too, but candidates of requisite 
qualifications could not be had in adequate numbers. 
This experiment was therefore dropped, and a Com- 
mission was appointed to go into the question. The 
Commission reported in 1887 and recommended the 
division of the Indian Civil Service into three branches: 
the Indian Civil Service, the Provincial Civil Service 
and the Subordinate Civil Service. The recruitment 
to the Indian Civil Service was to continue to be made 
in England, but recruitment to the other two Services 
was to be made in India; this was expected to give a 
chance to Indians to hold posts of some responsibility. 
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Incbeasing The question of the Services was 

thoroughly examined in 1912 by the 
Royal Commission presided over by 
Lord Islington. The Commission submitted its report 
as late as 1915; in the meantime England had gone to 
war and the publication of the report was delayed till 
1917. Before Government could act on its recommen- 
dations, the famous announcement of August 1917 was 
made by the Secretary of State for India, in which the 
policy of “ increasing association of Indians in every 
branch of the administration ” was accepted. In order 
; "to implement this policy, the Montague-Chelmsford 
Report in 1918 recommended recruitment to the Indian 
Civil Service to be made in India in addition to recruit- 
ment in London. Since 1922, a certain proportion 
of recruitment to the Indian Civil Service is made 
by competitive examinations held in India. 

3. THE POSITION OF THE SERVICES, AFTER THE 
REFORMS OF 1919 

Peesiatuee The introduction of Reforms of 1919 pro- 

RETIEEMENT of , , , . -n 

Europe-w duced apprehensions among the European 
SERV.4NTS. members of the Services who could not 
reconcile themselves to a new order in which, instead 
of formulating policy, they would have merely to carry 
out orders issued by Indian Ministers in charge of 
“ transferred ” departments. They made an insistent 
demand for statutory safeguards and asked for 
facilities to retire. Accordingly, the Secretary 
of State in Council adopted a scheme under 
which All-India officers, selected for appointment 
before 1st January, 1920, and serving under any 
Provincial Government, were allowed to retire 
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before they had completed their normal full 
service, on a pension proportionate to their length of 
service. A large number of officials availed themselves 
of this opportunity, and by 1924, no less than 345 
officers had prematurely retired; many of them were 
senior officers whom India could ill-spare. Among the 
factors that were responsible for this exodus must be 
mentioned the persistent criticism of official action in 
the new provincial legislatures, and the non-co- 
operation movement of 1920-22 which “ involved officers 
and their families in personal discomfort and even in 
serious danger,”* and the rise of prices during the post- 
war years which made it difficult for them to meet 
their liabilities in connection with their families living 
in England. 

The LEE This had the natural effect of dis- 

Commission. . -x 

couraging suitable young men m 

England from taking up a career in India, It was, 
therefore, a problem for the authorities to attract 
persons of real ability. On the other hand, the, intro- 
duction of Reforms led to a legitimate demand in this 
country for rapid Indianisation of the Services. It was 
further contended that the recruitment and control of 
any Services by the Secretary of State should now 
cease. These difficulties led to the appointment in 1923 
of the Royal Commission on Superior Civil Services in 
India, of which Lord Lee was chairman. The Com- 
mission reported in 1924. Its recommendations which 
were accepted and acted upon by the Government 
are briefly summarised as follows.t 
, 1. Classification and Recruitment. The Commis- 
sion recommended that the Indian Civil Service, the 

* Simon Commission Report Vo!, t, p» 1266 

t See Simon Commission Report Vol. I. p. 270. 
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Indian Police Service, the Indian Forest Service and 
thev Irrigation Branch of the Indian Service of 
Engineers should continue to be All-India Services, 
recruited by the Secretary of State. Eecruitment to 
the Indian Educational Service, the Indian Agricultural 
Service, the Indian Service of Engineers, the Indian 
Veterinary Service and the Indian Medical Service 
(Civil) was henceforward to be stopped and officers 
required for these departments were to be recruited 
by the Provincial Governments and were to constitute 
Provincial Services; the officers already appointed to 
these Services were allowed the rights and privileges 
of the members of All-India Services. 

2. Increased Rate of Indianisation. The Commis- 
sion expected appointments to the Provincial Services 
to be confined almost entirely to Indians and therefore 
put no restrictions on their recruitment. But, with 
regard to all-India and Central Services, it laid down 
certain proportions in which future recruitment of 
Indians was to be made. 

For the Indian Civil Service, it recommended that 
20 per cent, of the Superior posts should be filled by 
the appointment of provincial service officers to 
“listed posts” and that direct recruits in the future 
should be Indians and Europeans in an equal degree. 
On this basis, it calculated that by 1939 half of the 
service would be Indian and half European, allowing' 
for Indians in listed posts. 

For the Indian Police Service, direct recruitment 
was to be in the proportion of five Europeans to three 
Indians; allowing for promotion from the Provincial 
Service to fill 20 per cent, of all vacancies; this would 
produce, it was estimated, a personnel half Indian and 
half European by 1949. 
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For the Indian Forest Service, the recruitment 
proposed was 75 per cent. Indian and 25 per cent. 
European; and for the Irrigation Branch of the Indian 
Service of Engineers, the Commission recommended 
direct recruitment of Indians and Europeans in equal 
numbers, with a 20 per cent, reservation of appoint- 
ments to be filled by promotion from the provincial 
service. 

3. Increase in Emoluments and Privileges. The 
Commission recommended large financial concessions 
to European members of the Services. Increased 
overseas allowances, return passages to England for 
themselves and their families, enhanced pensions of 
those members of the Indian Civil Service who had 
attained the rank of Executive Councillors or Gover- 
nors, larger Government contributions to the Family 
Fund for Civil Servants, repatriation at Government 
expense of the family of an officer who died in India, 
etc. were among the financial privileges extended to 
them. British officers employed in the “Reserved” 
field were given the right to retire on a proportionate 
pension, if at any time the department in which they 
were employed should be transferred to the control of 
Ministers responsible to the legislature. They could 
exercise this option within one year from the date of 
transfer to the control of Ministers. It further recom- 
mended that the position of the All-India Services 
should be safeguarded by the establishment of a Public 
Service Commission. . 

The Public Service The Government of India Act, 1919, 
Commission. provided for the establishment of 

a Public Service Commission, consisting of not more 
than five members, of whom one should be chairman, 
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appointed by the Secretary of State in Council. It was 
to discharge in regard to recruitment and control of 
the public services in India, such functions as might be 
assigned to it by rules made by the Secretary of State 
in Council. The Lee Commission recommended its 
immediate establishment with a view to satisfying the 
demand on the part of Indians for recruitment in this 
country and with a view to providing protection for 
the existing services in India. A Public Service Com- 
mission was accordingly established in 1925. In 1929, 
a Public Service Commission was also set up in the 
province of Madras under an Act of the provincial 
legislature. 

The Present Organisation of the Services 
1. CLASSIFICATION AND RECRUITMENT 

The Civil Services in India are classified under 
three main divisions : — (1) The All-India Services; (2) 
the Provincial Services; and (3) The Central Services. 

All-India The All-India Services consist of the 

Services. Indian Civil Service; the Police; the 

Forest Service; the Service of Engineers; the Medical 
Service (Civil); the Educational Service; the Agricul- 
tural Service; and the Veterinary Service. But 
recruitment by the Secretary of State to the last 
mentioned four services has ceased since 1924, and 
these services have now been provincialised. The 
members of the All-India Services, like those of the 
Provincial Services, work under the Provincial Govern- 
ments but they are all appointed by the Secretary of 
State who is the final authority for the maintenance 
of their rights. They are liable to serve anywhere in 
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India; but they ordinarily pass their whole career in 
the Province to which they are assigned on their first 
appointment. 

Theie Appointments to the Indian Civil 

Appoiniment. Service, the Indian Medical Service 

(Civil), and the Indian Police are made by the Secre- 
tary of State who may also make appointments to the 
Irrigation Branch of the Indian Service of Engineers. 
These appointments are made by him on the recom- 
mendations of the British Public Service Commission 
in England and the Federal Public Service Commission 
in India, both of which conduct competitive examina- 
tions and interview candidates for the purpose. Since 
1936, the recruitment of British candidates to the Indian 
Civil Service is made by nomination of Honours 
graduates of any British University. This practice is 
defended on the ground that many candidates, other- 
wise suitable, find it difficult to take the competitive 
examination soon after sitting through their Honours 
Examination. Due to the recent outbreak of war, the 
principle of nomination has been partially extended to 
Indian candidates recruited in London. The respective 
strengths of the above Services are to be such as the 
Secretary of State may prescribe; and he shall every 
year submit to each House of Parliament a statement 
of such appointments and the vacancies therein. The 
Governor-General has the duty to keep the Secretary 
of State informed as to the working of the system and 
to make recommendations for its modification. 


Provincial 

Services. 


The Provincial Services (including the 
Sub-ordinate Services) “covers the 
whole field of provincial civil administration in the 


THE SERVICES 


287 


middle grades.” Appointments to these Services are 
made by the Provincial Governments who control their 
conditions of service. 


Centb.\i, The Central Services are concerned 

iSEE VICES 

with matters under the direct control 
of the Central Government. Apart from the Central 
Secretariat, the more important of these Services are 
the Railway Services, the Indian Posts and Telegraph 
Service and the Imperial Customs Service. To some 
of these the Secretary of State makes appointments, 
but in the great majority of cases, their members are 
appointed and controlled by the Government of India. 
In framing the rules for the regulation of recruitment 
to posts in the customs, postal and telegraph services, 
due regard must be had to the past association of the 
Anglo-Indian Community with regard to the said 
services. Appointments to Railway Services are, under 
the new constitution, to be made by the Federal Rail- 
way Authority which is also required to pay due 
regard to the past association of the Anglo-India com- 
munity with railway services in India and to give 
effect to any instructions which may be issued by the 
Governor-General for securing, so far as practicable, to 
each community in India a fair representation in the 
railway services. 


Eugibiuty FOE Ordinarily only a British subject is 
Office. eligible to hold any office under the 

Crown in India, except temporarily. But, the Ruler or 
a subject of a Federated State is eligible to hold any 
civil office tmder the Federal Government. With re- 
gard to Rulers and Subjects of States not federated or 
natives of tribal areas or of territory adjacent to India, 
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powers are given to the Secretary of State, the 
Govemor-Greneral and the Governors to declare any 
person eligible to hold office in the services recruited 
by them. Women are generally eligible for all offices 
but subject to exclusion by the Governor-General, 
Governor or the Secretary of State in regard to Services 
recruited by each. 

2. PUBLIC SERVICE COMMISSIONS 

Establishment. The recruitment of the Services by the 
Government of India and the Federal 
Railway Authority is to be made on the recommenda- 
tions of the Federal Public Service Commission 
which has now taken the place of the Central 
Public Service Commission established in 1925. 
Appointments to Provincial Services are made 
by local Governments on the recommendations 
of Provincial Public Service Commissions esta- 
blished under the Government of India Act, 
1935. The Act makes the establishment of Public 
Service Commissions in the Provinces obligatory, 
though two or more provinces may agree to have a 
joint Public Service Commission. This facility has 
been availed of by many provinces.* The Public 
Service Commission of one province may also serve 
the needs of other provinces, and the Federal Public 
Service Commission may, with the approval of the 
Governor-General, agree to serve the needs of a 
province. 

* Joint Public Service Commissions have been established for (I) Bombay and 
Sind ; (^) i^unjab and North-West Frontier Province ; (3) Central Provinces, Bilsar 
and Orissa; (4-) Benjsal and Assam. Madras and the United Provinces have their 
own separate commissions. 
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Composition. The Chairman and members of the 
Federal Public Service Commission 
are appointed by the Governor-General in his discre- 
tion, and those of the Provincial Commission by the 
Governor in his discretion. At least one-half of the 
members of every Public Service Commission should 
be persons who have put in ten years service under the 
Crown in India. The number of members of the Com- 
mission, their tenure of office and their conditions of 
service are fixed, in case of the Federal Commission by 
the Governor-General in his discretion, and in the case 
of a Provincial Commission by the Governor in his dis- 
cretion. To ensure impartiality, the chairman of the 
Federal Public Service Commission is debarred from 
further employment in India; the Chairman of a Pro- 
vincial Commission is eligible only for appointment as 
Chairman or member of the Federal Commission or as 
Chairman of another Provincial Commission. Members 
of the Commissions are not eligible for any other 
appointment without the approval of the Governor- 
General in his discretion or the Governor in his discre- 
tion, according as the appointment relates to a Federal 
or Provincial matter. The expenses of the Commissions 
including salaries, allowances and pensions payable to 
the Chairman, members and staff are charged on the 
revenues of the Federation in the case of the Federal 
Commission, and on the revenues of the province in the 
case of a Provincial Commission. 

yvNcnoNs. The Public Service Commissions conduct 
examinations and interview candidates 
for appointment to Services. They have a right 
to be consulted on all matters relating to methods 
of recruitment to civil services; on the principles 
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to be followed in making appointments to civil 
services and posts and in making promotions and 
transfers from one service to another and on the 
suitability of candidates for such appointments, promo-, 
tions or transfers; on all disciplinary matters affecting 
a person serving His Majesty in a civil capacity in 
India; on any claim by a government servant for costs 
incurred by him in defending legal proceedings 
instituted against him in respect of acts done by him 
in the discharge of his duties and on any claim for the 
award of a pension in respect of injuries sustained by 
a person while on duty. The Federal or the Provincial 
Legislature may with the previous sanction of the 
Governor-General or the Governor, as the case may 
be, extend the functions of the Federal or the Provin- 
cial Commission. The Public Service Commissions have 
no right to be consulted as to the manner in which 
appointments and posts are to be allocated as between 
the various communities in the Federation or a 
province. 

3. CONSTITUTIONAL SAFEGUARDS FOR THE 
SERVICES 

Demand FOR When the constitutional changes which 
AFEGUAEDs. finally took the shape of the Govern- 
ment of India Act, 1935, were being considered, the 
Services felt considerably nervous about their position 
under the new regime and made insistent demands 
for statutory safeguards to secure their rights and 
privileges. Public opinion in India was averse to such 
claims as it was felt that Responsible Government 
could not be firmly established if the Services were 
beyond the control of Ministers. But, the view point 
of the Services was finally adopted. The safeguards 
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provided for them imder the new constitution may be 
classified under three broad heads : — 

1. Protection to Officers against Judicial Pro- 

ceedings. 

2. Statutory Safeguards as regards conditions of 

Service. 

3. Special Responsibility of the Governor-General 

and the Governors. 

TO No proceedings, civil or criminal, can 
BTicEBs. instituted against public servants in 

respect of any act connected with the execution of 
their duties, except with the consent of the Governor- 
General in his discretion, or of the Governor in his 
discretion, according as the person is employed by the 
Federal or Provincial Government. But, if such 
proceedings have already been instituted, they shaE 
be dismissed, unless the Court is satisfied that the 
acts complained of were not done in good faith. In 
that case, the Federation or the Province must bear 
the costs not recovered from the plaintiff. Where a 
civil suit is instituted against a public officer in respect 
of any thing done in his official capacity, the whole 
or any part of the costs incurred by him and of 
any damages or costs ordered to be paid by him shall, 
if recommended by the Governor-General or the 
Governor, be charged on the revenues of the Federation 
or of the Province, as the case may be. Only the 
Governor-General and the Governors exercising their 
individual judgment can sanction prosecutions of 
cejrtain officials specially protected by the Code of 
Criminal Procedure. No Bill or amendment curtailing 
such protection afforded to public servants can be 
moved in the Federal or Provincial Legislature, with- 
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out the previous sanction of the Governor-General, 
or the Governor, in his discretion. 

Statotoky The following statutory safeguards are 
Sayeguasds. pj.Qyi(jed for the Services by the Govern- 
ment of India Act, 1935. Tihese fall into two 
divisions : General Safeguards, and Special Safe- 
guards for Officers appointed by the Secretary of State 
for India. 

(a) GENERAL SAFEGUARDS 

(1) No person can be dismissed from service by 
an authority subordinate to that by which he was 
appointed. 

(2) No person can be dismissed or reduced in 
rank until he has been given a reasonable opportimity 
to show cause against the action proposed to be 
taken in regard to him. 

(3) The salaries, allowances, pensions, payable 
to persons appointed before 1st April 1924 to a post 
classified as superior shall be charged on the revenues 
of the Federation or the province, as the case may be. 

(4) No civil post, which immediately before the 
introduction of the provincial part of the new consti- 
tution was a post in Central Service (Class I or Class 
II), a Railway Service (Class ! or Class II) or a Pro- 
vincial Service, shall, if its abolition would adversely 
affect any member of the Service, be abolished except 
by the Governor-General exercising his individual 
judgment, or the Governor exercising his individual 
judgment, according as the post relates to a Federal 
or Provincial matter. 

(5) In the event of the premature abolition of 
a post held by a person having special qualifications. 
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and not being a regular member of the civil service of 
the Crown in India, such compensation as may be 
deemed necessary by the Governor-General or the 
Governor, as the case may be, shall be payable to that 
person. 

(6) No order which adversely affects the condi- 
tions of service of a person serving before the 
introduction of the new constitution can be made 
except by an authority which would have been 
competent to make such order on 8th March 1926 or 
by some person empowered by the Secretary of State, 
subject to the right of appeal. 

(7) Nothing limits or abridges the power of the 
Secretary of State, the Governor-General, or the 
Governor to deal with the case of any person serving 
in a civil capacity in India in such manner as may 
appear to him to be just and equitable. 

In addition to the foregoing safeguards which 
apply to Services in general, the following Special 
Safeguards are guaranteed to officers recruited by the 
Secretary of State. 

(5) SPECIAL SAFEGUARDS 

(1) The salary, allowances and pensions payable 
to such officers are charged on the revenues of the 
Federation or the Province, as the case may be. 

(2) No rules can affect adversely the remune- 
ration or pensions payable to such officers. 

(3) Questions relating to promotion, leave not 
less than three months, suspension, etc., of such officers 
are to be decided by the Governor-General or by the 
Governor, as the case may be, exercising his individual 
judgment. 
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(4) If such an officer feels aggrieved by an order 
afiEecting his conditions of service, he can complain 
to the Governor-General or the Governor, as the case 
may be. 

(5) No order punishing, or formally censuring 
such an officer, or affecting adversely his emoluments 
or rights in respect of pension can be made except by 
the Governor-General or the Governor exercising his 
individual judgment. Such an order may be appealed 
against to the Secretary of State. 

(6) If the conditions of service of such an officer 
are adversely affected, or if for any other reason it 
appears to the Secretary of State that compensation 
ought to be granted to any such person, he may grant 
compensation which he may consider just and 
equitable. 


Speciai. In addition to the above statutory safe- 

BeSPONSIBILITY. j3 m'L. jT* rn t i 

guards, the Governor-General and the 

Governors have been charged with the Special 
Responsibility of securing to the public services all 
rights provided for them by the Government of India 
Act, 1935, and the safeguarding of their legitimate 
interests. 


4. A CRITICAL ESTIMATE 

The salient features of the organisation of the 
Services in India may now be summed up. 

REcnmiMENT Firstlu, recruitment by the Secretary of 

BY SECREXAJEIY ' ■ ** 

OF State. State is Still to continue in the case of 
the Indian Civil Service, the Indian 
Police, the Reserved Departments of the Government 
of India, the Indian Medical Service (Civil) and the 
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Irrigation Branch of the Service of Engineers. Officers 
who owe their appointments to the Secretary of State, 
and who cannot be touched by any authority inferior 
to him, cannot be relied upon to show the same 
subordination to the Federal or Provincial Govern- 
ments, as officers appointed by, and responsible to, 
these Governments. The Joint Parliamentary Com- 
mittee in defending the continuance of such recruit- 
ment observed : “ the functions performed by members 
of these two Services (the Indian Civil Service and the 
Indian Police) are so essential to the general adminis- 
tration of the country, and the need therefore for 
maintaining a supply of recruits, European and Indian, 
of the highest quality is so vital to the stability of the 
new Constitution itself, that we could not view without 
grave apprehension an abrupt change in the system 
of recruitment for these two Services simultaneously 
with the introduction of fundamental changes in the 
system of government. It is of the first importance 
that in the early days of the new order, and indeed 
until the course of events in the future can be more 
clearly foreseen, the new Constitution should not be 
exposed to risk and hazard by a radical change in 
the system which has for so many generations pro- 
duced men of the right calibre.”* They have, however, 
admitted that this cannot be a permanent measure 
and that the position should be reviewed after some 
time. 

The British Secondly, the British element in. the 
Eusmeni. All-India Services is still maintained in- 
tact; this is not only expensive but constitutes a denial 
of legitimate opportunities to the people of the coun- 

^ Joint Parliamentary Committee Report, Vo!, I, p. 182 . 
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try to man their own services. But the need for 
British officers in the Indian Civil Service and the 
Indian Police, the two Security Services, cannot be 
dismissed on mere considerations of abstract prin- 
ciples. India is imfortunately torn by internal 
dissentions and commimal strife and the confidence 
inspired by a European official in times of difficulty 
cannot be denied. His “ integrity, fair play and detach- 
ment ” have improved the tone of administration. But, 
the time has come when the British element should be 
reduced to the minimum, for people who are long 
denied opportimities of governing themselves may, 
because of that very denial, become unfit to govern. 
It is interesting to read in this connection the following 
remarks made by the Simon Commission: — • 

“ ... the British officer can for sometime longer 
render a valuable service to political progress in India. 
Democracy in our own country is not so much a code 
of pfrinciples as a way of living with one’s fellow 
citizens, whether they be the majority or the minority 
in the State. It cannot be learned from textbooks, 
and it is inevitable that political theory and practice 
in India should rest more on the letter than on the 
spirit of British political institutions. If the best type 
of British recruit can be obtained as in the past, 
Indian political life must gain from the advice and 
service of men in whom the practice of British 
democracy is instinctive.”* 

Excessive Thirdly, the salaries and allowances paid 
SAI.AMES. members of the All-India Services 

are excessive and are out of all proportion to the 
capacity of the country to pay. Even taking into 


* Simon Commission Report VoJ, II. p. 290. 


THE SERVICES 


29T 


consideration the responsible nature of the duties, 
the exceptionally high standards maintained by the 
Services, the trying climate and the long distance 
from Home in the case of British officers, it cannot 
but be admitted that the administration is top-heavy; 
its cost absorbs almost the entire resources of the 
governments so that there is little to spend on depart- 
ments of social welfare. The Governor-General is 
the highest paid official in the world and draws a 
salary which is higher than the salaries of his political 
superiors, the Secretary of State for India and the 
Prime Minister. It is strange that India, one of the 
poorest countries on earth should be administered by 
services which are easily the costliest in the world. 

CoMMTJNAL Fourthly, the principle of communal 

Representatiok. representation in the Services has 

been accepted both by the Government of India and 
the Provincial Governments, with the result that in 
many cases merit is sacrificed by the necessity of 
redressing communal inequalities. So long as the 
minorities look to government for a guaranteed pro- 
portion of appointments, there is no inducement to 
them to raise their educational standards. In any 
case, this system should not be perpetuated but should 
be looked upon as tentative until the minorities avail 
themselves of facilities for higher education. 

But when .all is said, it must be admitted that 
the Services in India have had a long and meritorious 
record of efficiency and integrity. 

Exciai-ENT They have provided the country with 
theSer'wces. excellent mechanism of government, 

by which the smooth working of the 
administration has been reduced to an easy and 
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settled routine. A chain of graded officials connects 
the head of a province with the people in general, 
So that commxmication of government orders is made 
through well-established channels. Tributes have 
been paid to the excellent work of the higher 
services, particularly to that of the members of the 
Indian Civil Service, on whom falls the primary bur- 
den of carrying on the government. 

The acceptance of the principle of self- 

government for India has naturally altered 
the position of the Services who have no longer that 
freedom of action, that unlimited prestige and that 
final authority which they naturally enjoyed imder 
a bureaucratic system. The fear of creating a perfect 
machine incapable of adjusting itself to changed 
conditions was anticipated thirty years ago by Lord 
Morley who said: “Our danger is the creation of a 
pure bureaucracy, competent, honourable, faithful 
and industrious, but rather mechanical, rather lifeless, 
perhaps rather soulless.” The introduction of 
Reforms of 1919 and especially the inauguration, 
of Provincial Autonomy revived these fears and it 
was felt that Responsible Government in India could 
not function successfully so long as “ the Steel Frame 
of the Services” secure in rights, and used to an 
atmosphere of prestige and unquestioned obedience, 
remained unsympathetic. The special safeguards, 
provided for them by the Government of India Act, 
1935, strengthened such fears. 

Smkitop The working of Provincial Autonomy 

Cooperation gj^ce April 1937 has dispelled such 

apprehensions. The Services, though perhaps not as 
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accessible, sympathetic and imaginative as a purely 
democratic government would have them to be, have 
shown a spirit of accommodation and a power of 
adaptation to which glowing tributes have been paid. 
They have co-operated whole-heartedly with their 
new masters — the Ministers— in laimching new schemes 
and programmes to which they may be personally 
opposed. The following remark of the Joint Parlia- 
mentary Committee may be quoted with approval 
“One of the strongest supports of the new Govern- 
ments and their new Ministers that we can recommend, 
and that the Constitution can provide for, will be 
impartial, efScient and upright Services in every 
grade and department.”* The old jibe that an Indian 
Civil Servant was neither Indian, nor Civil, nor a 
servant is no longer tenable. It is now for the new 
Governments to allow their responsible officials a wide 
discretion and to support them in the exercise of it 
against imreasonable criticism, even as they expect 
the Services to loyally carry out the policies of the 
governments, irrespective of their personal wishes in 
the matter. 


* Joint PaTliamentary Committee Report, Vol I. p. 173. 


CHAPTER XV. 


PROVINCIAL ORGANISATION 

1. THE DISTRICT AND ITS SUB-DIVISIONS 

The Distbict. The organisation of administration in 
each province is based on the division 
of the province into a number of “Districts.” The 
District in British India represents the unit of admi- 
nistration. “ Apart from exceptional areas such as the 
Presidency towns, every inch of soil in British India 
forms part of a District.”* The size and density of 
population of the districts vary considerably, but an 
average district would cover an area of over fow 
thousand square miles containing a population of 
nearly a million souls. “ Many are much bigger. 
Mymensingh district holds more human souls than 
Switzerland. Vizagapatam district, both in area and 
population, exceeds Denmark. In the United Pro- 
vinces, where districts are small and the population 
dense, each collector is on the average in charge of 
an area as large as Norfolk and of a population as 
large as that of New Zealand. The Commissioner of 
the Tirhut division looks after far more people than, 
the Government of Canada.”t 

* Montagu Chelmsford Report, p. 70* 
t Ibid,p.70. 
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The Collectob- Each district is in charge of an officer — 

Magistkate. , . . . , 

known in some provmces as the 
Collector and in others as the Deputy Commissioner. 
He is usually a member of the Indian Civil Service, 
though sometimes a member of the Provincial Civil 
Service holding a “listed” post is appointed. “The 
district officer has a dual capacity; as collector he is 
head of the revenue organisation, and as magistrate he 
exercises general supervision over the inferior courts 
and, in particular, directs the police work. In areas 
where there is no permanent revenue settlement he 
can at any time be in touch, through his revenue sub- 
ordinates, with- every inch of his territory. This 
organisation in the first place serves its peculiar purpose 
of collecting the revenue and of keeping the peace. 
But because it is so close-knit, so well-established and 
So thoroughly imderstood by the people, it simulta- 
neously discharges easily and efficiently an immense 
number of other duties. It deals with the registration, 
alteration, and partition of holdings; the settlement of 
disputes; the management of indebted estates; loans 
to agriculturists; and, above all, famine relief. Because 
it controls revenue, which depends on agriculture, the 
supreme interest of the people, it naturally serves also 
as the general administration staff.”* There exist 
several other departments in the district with staffs 
of their own, such as police, irrigation, roads and build- 
ings, agriculture, industries, factories, hospitals and 
co-operative credit. They are manned by specialised 
services. But the heads of the departments, the District 
Superintendent of Police, the Executive Engineer, the 
District and Sessions Judge, the Conservator of forests, 
the Civil Sturgeon, etc., are to keep the Collector con- 

* Montagu -Chelmsford Report p. 70* 
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stantly and diligently informed of all activities of their 
departments. Though in matters of routine and 
internal discipline they are responsible to their own 
departmental superiors, their subordination to the 
Collector in matters affecting the peace of the district 
is equally important. 

His Position In order to acquaint himself with the 
ANB OTLOENCE. couditions of his district, the Collector 
camps from place to place, holds durhars, grants inter- 
views and thus establishes a direct contact with the 
people in his charge. Of late, his powers have been 
affected by increasing departmentalisation, by the 
growth of communications and the spread of education, 
by pressure of desk-work which prevents him from 
devoting much time to out-door duties and by the 
gradual tightening of administrative control from 
above; so that the golden days of the civil service, when 
the Collector of a district was the monarch of all he 
surveyed, are definitely gone. But even now he wields 
such large powers that he is easily identified with the 
“ government ” by the people of the district. 

His large magisterial powers of trying cases, 
supervising over the administration of criminal justice 
and preventing breaches of the peace; his close contact 
with all the departments in the district; his power of 
making several appointments of subordinates and 
clerks; and his power of recommending persons for 
honorary titles or other favours from the Government 
ia addition to his control over the entire revenue staff, 
easily make him the virtual controller of the destinies 
of the people in his charge. The local influence of the 
District Officer is thus summed up by the Simon 
Commission: — 
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“ It is difficult to convey to an English reader how 
great is the prestige of the Collector of a District 
among the inhabitants whom he serves. To most of 
them, as we have said, he is the embodiment of Gov- 
ernment. The authority which he derives from his 
statutory powers is augmented by the constant exercise 
of advice and direction in matters where he is expected 
to give a lead. He wields large powers of patronage; 
lie is responsible for making a vast number of minor 
appointments, for instance, of village headmen and 
accountants, of revenue officials and office clerks. His 
recommendations for honorary magistrateships and 
nominated membership of all local self-governing 
"bodies are ordinarily accepted. He can grant seats at 
ceremonial functions such as “ durbars,” and the 
coveted Indian titles and honours, and other rewards, 

are usually conferred at his suggestion the 

District Officer must remain a very important person, 
the embodiment of effective authority, and the resource 
to whom the countryside turns in time of difficulty or 
crisis. The respect in which he is held, and the influ- 
ence which he wields, reflect the preference for per- 
sonal and visible authority, which will endure though 
that authority is the spokesman and instrument of 
responsible government. In no future that we can 
foresee, will the post of a District Officer cease to be 
one which calls for those qualities of integrity and 
■decision, which so many of the best kind of public 
servants have exhibited in the service of India.”* 

Tai-ukas OB The District is too large to manage as 
Tahsils. ^ single unit; it is therefore subdivided 

for administrative purposes. The divisions are called 

^ Simoa Commissioa Keport, Vol. I. 28i-9l* ■■ 
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Talukas or Tahsils and from about four to ten of these 
form the District. The charge ot a taluka or tahsil is 
held by an officer of the provincial civil service, gene- 
rally known as Mamlatdar, Tahsildar or Mukhtiarkar. 
He must know the conditions of every village and the 
work of every village official in his taluka in an inti- 
mate fashion. Like the Collector, he has both adminis- 
trative and magisterial duties and is charged with 
maintaining the peace of the taluka. 

Sob-divisions. Intermediate between the district and 
the taluka is the sub-division consisting 
of two to four talukas, in charge of an officer 
known as Assistant Collector, if he is a member of the 
Indian Civil Service, or Deputy Collector, if he is a 
member of the Provincial Civil Service. The duties of 
this officer relate to assisting the Collector in supervis- 
ing the administration of the work of the mamlatdar s; 
they are also sub-divisional magistrates and are em- 
powered to try cases as well as supervise and hear 
appeals from the lower magistrates. 

Village A taluka consists of numerous villages 

Administeation. are the lowest administrative 

units. In a predominantly rural country like India 
where about 90 per cent, of the population live in 
villages, the importance of the village administration 
cannot be over-estimated. The organisation of 
the village differs according to the system of 
land tenure prevailing in the area. There are 
two main types of villages in India — ^the Ryotwari and 
the Zemandari (or Landlord) Village. In the former, 
the holders of land are individually responsible for the 
payment of land revenue to the government; in the 
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latter, the responsibility is collective on the village as 
a whole. Each village, however, has usually a village 
headnaan, known differently as Patel, Reddi or Lam- 
bardar. His office is usually hereditary. He is in charge 
of the village for all purposes of the government and it 
is through him that the government orders are usually 
communicated to the people. He performs numerous 
duties of a miscellaneous character e.g.: collection of 
land revenue, maintenance of peace and order and 
recording of births and deaths. In some provinces he is 
also given petty magisterial powers. He usually holds 
a plot of land— called “ watan ” land — ^by way of re- 
muneration for his services. Then there is the Village- 
Accountant known variously as Kulkarni or Patwari 
who maintains general records of revenue including 
registration, transfer and partition of agricultural hold- 
ings and keeps other accounts relating to the adminis- 
tration of the village. And finally, there is the Village 
Watchman, known as Vethia, Talari or Choukidar, 
who acts as a messenger by day and watchman by 
night. The hereditary character of the village officials 
is fast disappearing. 

2. DIVISIONAL COMMISSIONERS 

In all provinces except Madras there are Com- 
missioners in charge of groups of some four to eight 
districts called “ Divisions ”. They are Senior members 
of the Indian Civil Service and act as intermediaries 
between the Collectors and the Provincial Government. 
They supervise the work of the Collectors, hear 
appeals from their decisions in revenue matters and 
exercise almost direct control over certain branches of 
district work, particularly in relation to local self- 
governing bodies. Thus, they relieve the Provincial 
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Government of much routine work. A section of 
opinion in India regards the Commissioner as an 
unnecessary link, but as against this view, there is 
the consideration that “his elimination would involve 
the provincial Governments not only in the loss of 
expert advice, but in the necessity of direct communi- 
cation with a large number of heads of Districts and 
in interference in matters which at present need not 
come to headquarters at all.”* . 

3. BOARDS OF REVENUE 

Between the Commissioners and the provincial 
Government, there exists in every province except 
Bombay, for the purpose of supervising the revenue 
administration, a Board of Revenue or a Financial 
Commissioner. “ In their administrative capacity these 
constitute the chief revenue authority of the province, 
and relieve the provincial Government of much detail- 
ed work which would otherwise come to it; while in 
their judicial capacity they form an appellate court for 
the increasing volume of revenue, and often of rent 
suits.”t 

4. THE SECRETARIATES 

Each provincial Government has a Secretariate 
usually smaU enough to be located in a single building. 
Here the Governor and his Ministers have their offices. 
This arrangement makes for a simple and easy inter- 
communication between the various branches of the 
Secretariat. Each branch of the Secretariat is in charge 
of a Secretary who is usually a member of the Indian 
Civil Service. There is also a Chief Secretary who is 

♦ Simon Commission Report, Vol. I, p. 282, 

t Montagu-Chelrasfoxd Report, p. TSf. 
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the senior-most permanent official of the province. 
Ordinarily the “department” is, in India, separate 
from the branch of the Secretariat and is controlled by 
the head of the department, known as Inspector- 
! General of Police, Chief Conservator of Forests, Direc- 
tor of Industries, Director of Public Instruction, 
I Commissioner of Labour etc. Occasionally a head of 
a department is also constituted a Secretary to Govern- 
ment for the work of his department. . 

5. BUREAUCRATIC GOVERNMENT 

Thus, the administration of a province is conducted 
"by graded officials beginning with the Minister in 
Charge, the Secretary, the Head of the Department, the 
Commissioners, the Collector and through him to the 
Assistant or Deputy Collector, the Mahlatdar down to 
the village headman. A notable characteristic of the 
Indian system of administration is the repeated sub- 
division of the country into smaller and smaller units, 
the officer in charge of each is subordinate to the officer 
, immediately above him. This chain of officers, one 
responsible to the other, is often referred to as 
Bureaucracy. 



CHAPTER XVI. 
LOCAL SELF-GOVERNMENT 


1. INTRODUCTORY 

Meamngof By local 'self-government is meant 
the government of a locality, in res- 
Goveb— . functions, by the 

residents themselves. The modern territorial State 
being too large to be governed effectively and well 
from one centre, there arises the necessity of delegating 
vast powers to subordinate officials; the central body 
has neither the necessary time, nor the requisite 
knowledge of local conditions, to do more than merely 
lay down broad outlines of policy. This leads to 
concentration of power in the hands of those officials; 
the larger the country and the more varied the con- 
ditions of its different parts, the greater is the scope 
for official domination and despotism. Hence the need 
for developing local self-governing institutions, where- 
by the people of each locality may, instead of 
submitting to uniform policy as laid down from above 
and as applied by the local officials, assume control 
over matters affecting the locality. The merits of 
local seM-governJnent as against such bureaucratic 
rule are very clear. 

Local self-government offers an excel- 
Go^nSot. lent opportunity to the people to bring 

their local knowledge, interest and 
enthusiasm to bear on the solution of their own local 
problems. Since it is the wearer who knows where 
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the shoe pinches, people of the locality are often in 
the best position to judge the utility of decisions 
which affect them vitally. This is specially so when 
the State is concerned with benevolent or nation- 
building functions. A “ Police-State,” which is merely 
concerned with the maintenance of law and order, 
would offer little scope to the residents of a locality 
to make any substantial contribution to the solution 
of local problems. It is when activities like sanitation, 
lighting, road-making, education, etc., are developed 
that the diversity of local conditions is revealed and 
the need for intimate knowledge of local conditions 
becomes imperative. Moreover, the provision of social 
amenities in a locality raises the question of cost, and 
when the benefits of a measure are confined to a 
particular locality, it appears reasonable that the 
people of that locality should pay for it. This, 
in turn, requires the transfer of control over those 
matters to the representatives of the people of the 
locality. Such an arrangement alone could eliminate 
aH bickerings, develop a sense of “local pride and 
local shame,” which acts as a healthy stimulant and 
leads to a rivalry among different localities to outdo 
one another in point of local improvfements. But, 
the case for local self-government is not based only 
on the considerations advanced above; as a matter of 
fact, the advantages explained above are not realised 
all at once, and a temporary set back to efficient and 
good government of the locality may often ensue on 
the institution of local self-government. The most 
important reason for the establishment of local bodies 
is that it gives an opportunity to the citizens to take 
active interest in local affairs. It teaches the citizens 
the lessons of co-operation, compromise and fellow- 
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feeling. The citizen comes to know how by taking a 
creative interest in the solution of his local problems 
he can promote his own good and that of his neigh- 
bourhood; he can realise the essential identity of his 
interests with those of others. Local self-governing 
institutions are, therefore, the best schools for learn- 
ing the lessons of citizenship. They also offer 
opportunities for training in leadership. In a 
democratic country, local self-government would 
appear to be the indispensable training ground which 
prepares for intelligent citizenship and capable 
leadership, the two important requisites of a successful 
democracy. 


Dangers OF On the other hand, local self-govem- 
ment often leads to inefficiency, at 
least in the beginning, as local bodies 
cannot with their limited resources secure the services 
of people with as great a knowledge and capacity as 
the Central Government can. There is also a danger 
of the diversity of local conditions being emphasised 
so as to cause chaotic conditions leading to con- 
fusion and inconvenience. Local bodies ai*e seldom 
immune from narrow rivalries and personal squabbles; 
sinister influences of powerful persons in the neigh- 
bourhood, domination of a clique, favouritism and 
nepotism are often associated with local bodies; and if 
the people of the locality are illiterate and far removed 
from the impact of progressive ideas, conservatism 
and hostility to reform may be strengthened. 


Conclusion. The dangers of local self-government 
are as real as the advantages which it is 
expected to yield. Hence, in organising the local self- 
government of a country there is need for developing 
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the civic consciousness of the people by providing 
them the necessary education in the rights and duties 
of citizenship. There is also an imperative need for 
the Central Government to keep a watchful eye on 
the working of the local bodies in order to check any 
undesirable developments before they assume serious 
proportions. Such interference, if carried to excess, 
would negative the basic principle of self-government; 
hence a moderate but firm control from above is 
necessary for the development of local self-government 
on proper lines. 

2. GROWTH OF LOCAL SELF-GOVERNMENT IN INDIA 

A BRITISH India has long been famous for its 
EAi ON. ancient village communities known as 
Panchayats which discharged many functions of modem 
local bodies. But, “ Local self-government in India 
in the sense of a representative organisation, respon- 
sible to a body of electors, enjoying wide powers 
of administration and taxation, and functioning both 
as a school for training in responsibility and a 
vital link in the chain of organisms that make up 
the Government of the coimtry is a British crea- 
tion. The ancient village communities were con- 
stituted on a narrow basis of hereditary privilege 
or caste, closely restricted in the scope of their 
duties — collection of revenue and protection of life 
and property were their main functions — and were 
neither consicious instruments of political education 
nor important parts of the administrative system.”* 

Early The history of local government in India 

Attempts. begins from 1687 when the Court of 
Directors of the East India Company issued an order 

Simon Comnsission R&port, VoL L ; 298. 
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for the formation of a Corporation consisting of 
nominated European and Indian members of the city 
of Madras. In 1793, the Governor-General was em- 
powered to appoint Justices of the Peace for the three 
Presidency towns of Madras, Calcutta and Bombay 
to look after sanitation, maintenance of streets, etc. 
These first steps towards local government contained 
no elective principle which was introduced only as 
late as 1870 consequent on the Resolution of Lord 
Mayo’s Government. Outside the ' Presidency towns, 
there was no attempt at establishing local bodies 
before 1842; the progress made after that was slow 
and after 1870, the elective element came to be 
introduced in their composition too. Various Acts 
were passed in the different provinces increasing the 
number of elected members, but the progress made 
was insignificant. 

Lokd Ripon’s a new impetus to the movement of 
OF 1882 . local self-government was given by 

Lord Ripon’s Resolution of 1882. This 
Resolution advocated the extension of local self- 
government on several grounds the most important 
among which were two. It was firstly desired as “ an 
instrument of political and popular education 
secondly, it was expected to utilise the services of an 
intelligent class of public-spirited men for the task 
of administration which was becoming more compli- 
cated; it was also expected that in course of time 
“ as local knowledge and local interest are brought 
to bear more freely upon local administration,” 
improved efficiency would follow. The Resolution led 
to a series of provincial Acts establishing local bodies 
in rural areas, increasing the number of elected mem- 
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■foers and extending the scope of their functions and 
powers. There was, however, no uniformity in the 
different provinces. But, there was in all provinces 
a substantial agreement as to the general line of the 
'development of rural local self-government. “In all, 
Uural Boards were now for the first time brought 
into existence; in all, tax-payers were empowered to 
elect a proportion of their members, and in most, 
the grant to local Boards of the privilege of electing 
their Presidents, was made possible, though in 
practice this power was rarely exercised.”* 

Progress Though much progress was made as a 
result of this increased activity, the 
achievements fell considerably short of expectations. 
The Report of the Decentralization Commission of 1909 
pointed out the natural difficulties in developing local 
self-government in a country like India and recom- 
mended the enlargement of powers and the grant of 
greater independence to local bodies. The Montagu- 
Chelmsford Report reviewed the whole position and 
came to the conclusion that “the hopes entertained 
of these bodies have not in the past been ful- 
filled. The avowed policy of directing the growth of 
local self-government from without rather than from 
within has, on the whole, been sacrificed to the need 
for results : and with the best intentions the presence 
•of an official element on the boards has been 
prolonged beyond the point at which it would merely 
have afforded very necessary help up to a point at 
which it has impeded the growth of initiative and 
iesponsibility.”t Local self-government in India had 

^ Simon Cominission Report, Vo!. I. 300. ' 

t Monta^-Cheimsford Uepott, p. 80 . 
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grown under official protection and could not easily 
shake off official trammels. The District Officer 
presided over the deliberations of the District Local 
Board and regarded it as one of his many activities. 
“In effect, outside a few municipalities, there was 
in India nothing that we should recognise as local 
self-government of the British type before the era of 
Reforms.”* 

TheRefoems The Montagu-Chelmsford Report in 
AKD Aftee. giving effect to the Announcement of 
August 1917, accepted the principle that “there should 
be, as far as possible, complete popular control in 
local bodies and the largest possible independence for 
them of outside control.” Lord Chelmsford’s Govern- 
ment accordingly issued a Resolution in 1918 to the 
effect that “ Responsible institutions will not be stably- 
rooted until they are broad-based and that the best 
school of political education is the intelligent exercise of 
the vote and the efficient use of administrative power in 
the field of local self-government.” In the course of 
the Resolution concrete proposals were made to 
reorganise local bodies on a more democratic basis. 
The Reforms of 1919 transferred Local self-govern- 
ment to ministerial control and the Provincial legisla- 
tures availed themselves of the new powers given to 
them to pass laws relating to the composition and 
powers of the local bodies. Each province aimed at 
lowering the franchise, at increasing the elected ele- 
ment to give it absolute majority and at removing the 
influence of the District officer. The advent of Pro- 
vincial Autonomy since 1937 has had similar effects, 
though of a more far-reaching character. In several 

♦ Simon Commission Report, VoL - p 
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provinces, the nominated element has been completely 
done away with and the true foundation of local self- 
government, as distinguished from local government, 
has been laid. 

Organisation of Local Self-Government 


present organisation of local 
self-government in India may be 
divided into two main parts — crural and urban. On the 
■rural side, the important local bodies are; — (a) the 
District Local Board in each revenue district, except 


in Assam where the taluka local boards represent the 
largest units of local self-government; (b) the Taluka 
Docal Boards, or Circle Boards, in each taluka or 
■“Circle” of the district; (c) the Village Panchayats, 
and in the smaller villages (d) the Village Sanitary 
Committees. On the urban side, there are: — (a) the 
three Municipalities of Bombay, Madras and Calcutta; 
<b) the Municipalities or Municipal Borroughs in large- 
sized towns; and (c) Notified Area Committees in the 
smaller towns. 


I.ACK OF The composition, fimctions and powers 

•UnIFOEMITY. . J. -J! - XT 

of these bodies are not uniform m the 
different provinces. Local self-government being a 
provincial matter, legislation affecting local bodies has 
"been undertaken in every province. The broad out- 
lines of the system are, however, the same. The 
organisation of thes bodies with special reference to 
Bombay province is indicated in the following 
paragraphs. 
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1. COMPOSITION OF LOCAL BODIES 

(a) EUEAL 

The District The District Local Board consists of 
ocAi Board. members most of whom are elected, 
nominations having been abolished in many provinces 
since the introduction of Provincial Autonomy. The 
principle of separate electorates for Muhammadans is 
generally conceded, though in Bombay option has been 
recently given to the Muhammadan voters of a consti- 
tuency to demand the abolition of separate electorates, 
if they so desire. In Sind, the principle of separate 
electorates has been recently modified in relation to 
some boards so as to compel candidates of one commu- 
nity to secure a prescribed percentage of the votes of 
the members of the other community. Seats are 
reserved for Muhammadans, women, scheduled castes 
and backward tribes. The right to vote is extended to 
all those residents of the district who are voters of the 
Provincial Legislative Assembly. Any voter, unless he 
is a servant or a contractor of the Board, or is otherwise 
specifically disqualified, can stand for election to the 
Board. Each Board now elects its own President and 
Vice-President. In Bombay, it is obligatory on each 
District Local Board to have a Standing Committee of 
not less than five and not more than seven members. 
The Chief Executive Officer of the Board and other 
officers are appointed by the Board. 


The Tadvoa The Taluka or Circle Boards exist only 
Locad Board. some provinces. They generally 

consist of a majority of elected members, and choose 
their own chairman. In some provinces all or a portion 
of the elected members of the District Local Board are 
chosen by the members of the Taluka boards. 
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The Village 
Panchayats. 


Though, the institution of Village 
Panchayats is of early origin, the 
present village Panchayats have been developed only 
in the present century. The Decentralisation Com- 
mission of 1909 made out a forceful plea for their early 
establishment and though a start was made in the years 
following, it was only after the Reforms of 1919 that 
real progress was made in the direction by the popular 
Ministers to whom the department of local self-govern- 
ment had been ‘transferred’. In Bombay, the present 
organisation of the Panchayats is based on the Bombay 
Village Panchayat Act, 1933, as amended subsequently 
in 1939. So far it had been optional for a village to 
have a Panchayat, but the Amendment Act of 1939 
gives power to the Provincial Government to institute 
a Panchayat in every village with a population of 2,000 
or over. The Panchayat which has hitherto consisted 
of certain elected and certain nominated members, 
with the revenue Patel of the village (or the Senior 
Patel if there are more than one) and the holder of 
the village (or the principal among them if there are 
more than one) will now consist of all elected members, 
all nominations and hereditary claims being abolished. 
The Panchayat is to consist of such member, being not 
less than 7 or not more than 15, as the Collector may 
decide. Seats are to be reserved for members of 
Scheduled Classes and Backward tribes on population 
basis. The right to vote is extended to all male adults 
residing or holding land or building in the village. 
The tenure of each Panchayat is three years; the 
President and the Vice-President, known as Sarpanch 
and Deputy Sarpanch, are elected by the members for 
the term of the Panchayat. The Secretary of the 
Panchayat is to be appointed and removed, not by the 
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Panchayat, but by Government. Members of tlie 
Panchayat by a two-thirds majority can ask for the 
removal of the Secretary. Each village panchayat. 
must constitute a Village-bench of five elected mem- 
bers. The Provincial Government may assign such 
judicial duties to it as it may deem fit. 

Village Sanitary In the smallest villages where no 
Committees. panchayats exist, the Bombay Village 
Sanitation Act, 1889, provides for the constitution of 
Village Sanitary Committees consisting of three or more 
members appointed by the Collector of the district. 
There were 123 such committees in the Bombay pro- 
vince in 1935-36; with the introduction of Panchayats 
in all villages with a population of 2,000 or over, many 
sanitary committees will be automatically abolished. 

(J) URBAN 

The Municipal Corporations of Bombay, Calcutta 
and Madras stand in a class by themselves. They are 
much larger bodies; their presidents elected by the 
members themselves are called Mayors and their chief 
executive officers are known as Municipal Commis- 
sioners. In Bombay and Madras, the Municipal Commis- 
sioners are members of the Indian Civil Service 
appointed by Government, while in Calcutta, the 
appointment is in the hands of the Corporation. The 
constitution of the Bombay Municipality is described 
in detail below. 

THE BOMBAY MUNICIBAUTY 

The Constitution of the Bombay Municipality is 
governed by the City of Bombay Municipal Act of 1888 
as amended from time to time. At present the Munici- 
pality consists of three statutory bodies — ^the Corpora- 
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tion, the Mxmicipal Commissioner and the Standing 
Committee. 


The 

COEPOEATION. 


The Corporation consists of 117 
members, of whom 114 are elected and 


three, the Police Commissioner of Bombay, the Chair- 


man of the Bombay Port Trust and the Executive 


Engineer Presidency Division, who are ex-officio 
members. There are no longer any nominated mem- 
bers. Of the 114 elected, 106 are returned by the 
general voters from the different wards, and eight are 
elected by Special Constituencies, as follows. Four 
are delegates of labour and four are representatives of 
the Bombay Chamber of Commerce, the Indian 
Merchants Chamber, the Bombay Millowners’ Asso- 
ciation, and the Fellows of the University of Bombay. 
The election is on the basis of Joint Electorates, there 
being no reservation of seats for any community. The 
right to vote is extended to all residents who pay a 
monthly rent of five rupees but from 1942 there would 
be Adult Franchise. The term of the Corporation is 
four years. It elects its own Mayor every year, and by 
a convention, the office is filled by members of different 
communities in rotation. 


The Mtoticipai. The Municipal Commissioner is the 
CoMJnssioNER. chief executive officer of the Munici- 
pality. He is appointed not by the Corporation, but by 
the Government, usually for a period of three years. It 
is regarded as necessary that the head of such a large 
body should be strong and independent and not entirely 
under the control of the members of the Corporation. 
But, in order to secure his due obedience to the Cor- 
poration, it is provided that a Municipal Commissioner 
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may be removed if 64 Councillors so desire. The 
Municipal Commissioner is assisted by two deputy 
Commissioners appointed by the Corporation with the 
approval of the Government. The other officers e.g., 
the Municipal Secretary, the City Engineer and the 
Health Officer are all appointed by the Corporation. 
The chief functions of the Municipal Commissioner are 
three: he supervises and controls the entire municipal 
staff; he makes appointments to posts carrying a 
maximum salary of Rs. 500 p.m. or less; and he pre- 
pares the annual budget of the municipality. 

The Standing The Standing Committee consists of 
Committee. sixteen members all elected by the 

Corporation. A fresh committee is elected after the 
general elections and half of the members retire every 
year and new members are elected in their place. The 
Chairman is elected every year from among the mem- 
bers and, by convention, the office is held by members 
of different communities by rotation. The main func- 
tions of this committee are financial. It scrutinizes the 
budget as prepared by the Commissioner before it is 
presented to the Corporation. It may introduce any 
changes therein and present the modified budget to- 
the Corporation. It sanctions contracts, establishment 
schedules and investments; it examines weekly ac- 
counts and frames general service regulations for the 
municipal staff. It is thus an important link between 
the Mimicipal Commissioner and the Corporation. 

Other There are also two other Statutory 

Committees. Committees, the Improvements Com- 
mittee consisting of 16 members all elected by the 
Corporation and the Schools Committee consisting of 
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16 members elected by the Corporation, seats being 
reserved for certain communities as follows: Muham- 
madans 4, Backward Hindus 3, Harijans 1. The 
Corporation appoints other committees to deal with 
specific problems of Municipal Administration. 

Other There are about 800 Municipalities or 

Municipal boroughs in British India 
with about 21 million people resident within their 
limits. They consist of a majority of elected mem- 
bers. In Bombay, nominations have been recently 
abolished and all members are, therefore elected. 
Communal Electorates have been conceded to 
Muhammadans who have received option to declare by 
a majority for joint electorates. The election is on a 
wide franchise, those in Bombay province who own or 
occupy a house of Rs. 12 annual value or Rs. 200 capi- 
tal value are entitled to vote. Each municipality must 
appoint a Chief officer and may appoint a Health offi- 
cer, an Engineer and other officers. The Chief Officer 
cannot be removed except by a two-thirds majority. 


Notified Area Notified Area Committees are formed 
Committees. those areas where municipalities 

cannot be established. The Bombay District Municipal 
Act of 1901 permits the Government to notify a town 
which is the headquarters of a taluka or is within one 
mile of a railway station to constitute a committee. 
The members of this Committee are all appointed by 
the Government. It cannot, therefore, be strictly re- 
garded as a unit of local self-government. 

PoktTrvsts. The major ports of Bombay, Madras, 
Calcutta and Karachi are controlled 
by Port Trusts consisting of members some of whom 


HOW INDIA IS GOVERNED 


322 

are nominated by the Government and some are elected 
by commercial and municipal bodies. The Chairman 
of the Port Trust is an official. The Government of 
India Act, 1935, has transferred the control over all 
major ports to the Government of India. 

2. FUNCTIONS OF LOCAL SELF-GOVERNING BODIES 

The local bodies are charged with the performance 
of functions which are primarily local in character and 
importance. They are classified into Obligatory and 
Optional.* 

Obligatory. The Obligatory functions are those in 
regard to which the local bodies are 
boimd to make adequate provision; they include : — 

(a) the maintenance and repair of roads and 

other means of communication; 

(b) the construction, repair and management of 

hospitals, dispensaries, markets, dharma- 
shalas and other public buildings; 

(c) the construction, repair and maintenance of 

public tanks, wells and water- works; 

(d) the maintenance of primary schools; 

(e) public vaccination, sanitary works and public 

health; and 

(f) the planting and preservation of trees by the 

side of roads. 

In addition to the above obligatory functions of local 
bodies in general, the Municipalities are also charged 
with maintenance of lighting, watering and cleansing 
of public streets, abatement of public nuisances, pro- 
tection against fire, reclamation of unhealthy localities, 
maintenance of asylums for lepers and lunatics, 
etc. ... 

* The details given in this section relate to functions of I<oeaI Bodies in Bombay 
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3. LOCAL FINANCE 

Local bodies derive their income from 
three main sources: — 

(1) Receipts of fees for services performed by 
them: e.g., for supply of water, gas or light; for provi- 
sion of drainage, scavenging and sanitary facilities; by 
way of rents for market stalls etc. 

(2) Government grants for certain services e.g., 
education and towards the salaries of certain officers 
of local bodies. 


Main Sources 
OF Income. 


Optional. The Optional or Discretionary func- 

tions are those which local bodies are 
permitted to undertake and on which they are allowed 
to incur expenditure. They include:— 

(a) the establishment and maintenance of model 

farms, distribution of improved seeds, im- 
provement of the breed of cattle and horses 
and the advancement of agriculture and in- 
dustries; 

(b) the maintenance of relief works in time of 

famine or scarcity; 

(c) the maintenance and management of light 

railways and tramways and telephone lines; 
and 

(d) any other local works or measures likely to 

promote the health, safety, comfort or con- 
venience of the public. 

The Municipalities have the following additional 
discretionary functions: — ^maintenance of gardens, 
public parks, museums, libraries, dairy farms, institu- 
tions of secondary or higher education; construction of 
sanitary dwellings for the poor; provision for music, etc. 
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(3) Taxes authorized to be levied by the local 
bodies and taxes levied and collected by the Provincial 
Government on behalf of local bodies. Local bodies 
are allowed to levy the following taxes: — ^Tolls; Taxes 
on Land and Land Values; Taxes on animals, vehicles, 
boats or ferries; taxes on trades and professions, Octroi 
duties; terminal tax and taxes on menial and domestic 
servants. 

In practice, the local bodies rely only on a 
few taxes. The District Local Boards depend mainly 
on cess on Land Revenue collected for them by the 
Provincial Government; tolls on roads and ferries and 
octroi duties are the only other important taxes gene- 
rally resorted to by them. There is a general 
unwillingness on the part of local bodies to levy 
taxation partly because of the general poverty of the 
people and partly because of the fear of courting 
unpopularity. The Municipalities have shown them- 
selves bolder in this respect and have availed them- 
selves of the opportunity to tax to a greater extent. 
The Village Panchayats depend mainly on the share 
of cess on land revenue collected from the village, and 
recently the Bombay Government has made the 
imposition by the Village Panchayats of a House tar 
compulsory; the tax may, however, be paid in cash, 
kind or labour. The other sources of revenue allowed 
to the Panchayats e.g., taxes on fairs and festivals, on 
sale of goods, on marriages and adoptions and octroi are 
scarcely availed of. 

4. WORKING OP LOCAL BODIES IN INDIA 

Dangeksof , It is difficult to generalise on the 
Gbneeausation. .^;yorking of local self-governing bodies 

in India. Many of them have done splendid work and 
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many have proved utterly incapable of performing 
their duties. “ In none of the various sections of the 
field to be surveyed,” note the Simon Commission, 
“have we to paint a picture of unrelieved failure or 
unqualified success. In every province, while a few 
local bodies have discharged their responsibilities with 
undoubted success and others have been equally 
conspicuous failures, the bulk lie between these 
extremes.”* 

The chief defects of our local bodies and the diffi- 
culties which they have to surmount may be briefly 
indicated. 


Defecti\te 

Constitution. 


Firstly, the local bodies in India have 
long been dominated by officials and it 
is only recently that they have been made self-govern- 
ing. Elections to them are still based on a restricted 
franchise, and the principle of separate electorates is 
adopted in most of them. 

Poor Finances. Secondly, the financial resoiurces of 
the bodies are inadequate and there 
is a general apathy in regard to taxation among the 
people; even the taxes that are levied are not rigidly 
and honestly collected. Cases of arrears and embezzle- 
ment are unfortunately not few. 

Pack of Thirdly, the magnitude of the change 

Civic Sense. involved in the transfer of wide 

powers to the local bodies has not been adequately 
appreciated either by the electorate or by the members 
of the local bodies. The electorate, ignorant, con- 
servative and caste-ridden, has not yet imbibed the 

^ Simon Commission Keport, VoL I« p* 308. 


826 HOW INDIA IS GOVERNED 

civic spirit and votes are given more on consi- 
derations of commimity, caste or wealth than on 
grounds of merit. The members and chairmen of local 
bodies have shown a deplorable lack of knowledge of 
administration and have sometimes interfered too 
much in the work of executive officers.* Their deci- 
sions are governed more by considerations of personal 
or communal interest than by the idea of promoting 
the welfare of the people under their charge. 


Low Standards Fourthly, the standard of administra- 
op Administration efficiency has in many cases fallen 

due to excessive interference on the part of local bodies 
in the work of officers, the instability of tenure of the 
staff of local bodies, the making of appointments on 
communal grounds, the scanty salaries of the staff 
irregularly paid, and the low level of the civic con- 
sciousness of the people who scarcely bother about 
what is happening around. 


CoNCDvsioN. It must be recognised that the history 
of local self-government in other 
countries has not been free from such difficulties, and 
too pessimistic a conclusion should not, therefore, be 
drawn from our short experience. But, unless efforts 
are made to put matters on a sound basis no appreci- 
able improvement can be expected. Mere lapse of 
time will not remedy matters. Spread of Civic educa- 
tion, grant of more elastic sources of revenue, guaran- 
tee of stability of tenure for the executive officers and, 
above all, exercise of control by the government seem 
to be urgently called for. 

* The Simon Commission quoted the case of a district in which the actual super- 
vision of the repairs of a road was parcelled out among the individual members of the 
board 
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5. GOVERNMENT CONTROL 

VastLegai, The provincial laws allow large power to 
PowEBs. the Provincial Government, the Commis- 
sioners and the Collectors, to exercise supervision over 
the working of local bodies. The Collector can, for 
example, call for any information, statement or 
account and can require the body to take certain 
matters into consideration. He may suspend any order 
of the body if it is likely to cause injury or annoyance 
to the public or lead to a breach of the peace 
or order the execution of some work in emergency, etc. 
The Revenue Commissioner controls expenditure of the 
local bodies and if in his opinion the number of persons 
employed, or remuneration assigned to any officer, is 
excessive, he may require the body to reduce the same. 
The Provincial Governments, in addition to final powers 
of suspending or superseding the local bodies or order- 
ing inquiries into their affairs, have also the powers of 
influencing the actual administration of local bodies. A 
President, Vice-President or a member of a local body 
is removable by Government for misconduct, neglect 
of duty or incapacity. Government sanction to appoint- 
ments to the posts of Chief Officers and Health Officers 
is made necessary if the local bodies are to be entitled 
to receive government contribution towards the salary 
of these officers. The By-laws of the local bodies must 
receive government sanction. No local body can raise 
a loan without the previous sanction of the Provincial 
Government which also arranges for annual audit of 
accounts of the local bodies. 

PsAcncAi. The extent of control which the Gov- 

Failcre. ernment is authorized to exercise is 

thus very great. But, in practice they have shown 
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reluctance to interfere in the affairs of local bodies 
until matters have reached such a pitch that the super- 
session of the local body becomes imperative. As such 
drastic action is always unpopular, Provincial Govern- 
ments have, on the whole, failed to exercise a healthy 
influence over the growth of local self-government. 
“The failure to realise the need for control by the 
Provincial Governments over local self-government 
authorities ” was considered by the Simon Commission 
to be a grave error. They further remarked that 
“where spur and reign were needed, the Ministers 
were only given a pole-axe.” What is really wanted is 
a moderate control exercised in numerous ways over 
the ad m inistration of local bodies, so that any evils may 
be checked before they attain unmanageable pro- 
portions. 


CHAPTEK XVII. 



EDUCATION 

1. THE GROWTH OF EDUCATION IN INDIA 


Importance of 
Education. 


The importance of education is mani- 
fold. Education has a political no 
less than a purely cultural or economic significance. 
Education not only civilises man and enables him to 
earn his livelihood, but forms the necessary basis of 
sound government, specially where the ultimate 
political power is vested in the people themselves. 


From Early 
Times to 1835, 


The state of education in India at the 
time of the beginning of British Rule 
was deplorable. “Notwithstanding the traditions and 
achievements of ancient learning, education in India 
at the beginning of the 19th century was at a 
low ebb. There were hardly any printed books either 
in the classical languages or in the vernaculars, and 
Western education had not been introduced. Indi- 
genous village schools, antiquated but self-supporting, 
whether conducted by Brahmin or Muhammadan 
teachers, could not cope with more than a fraction 
the vast child population. Education for girls was 
almost non-existent.”* The East India Company 
being a commercial enterprise was not quite 
rested in the educational uplift of the people whom 
it was called upon to govern. Yet, a few steps 

* Simon Commission Report, Vo!. I. p 3T8. 
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taken to encourage Oriental learning. A Muhammadan 
College was founded at Calcutta by Warren Hastings 
in 1781, and a Sanskrit College was established at 
Benares in 1792. The Charter Act of 1813 provided 
for an annual sum of one lakh of rupees for the 
encouragement of education. By this time many 
people in India, with a view to seeking employment 
under the Company, had learnt English and had 
acquired a smattering of Western education. The 
Company had also felt a dearth of lower Indian staff 
with sufScient knowledge of English; hence in 1833 a 
controversy arose as to the type of education which 
the Company should encourage and spend its monies 
on. The Orientalists supported the cause of classical 
languages e.g., Sanskrit and Arabic; while the 
Anglicists stood for English. The activities of 
the Missionaries and Social Reforms, the greater 
market-value of Western education and the low 
standards to which oriental education had sunk in the 
hands of incompetent pandits and maulvis ultimately 
led to a preference for English. To decide the 
question, the Government appointed in 1833 a Com- 
mittee of Public Instruction presided over by Lord 
Macaulay who had just arrived to take charge as 
India’s first Law Member. Macaulay’s able minute 
on the controversy between Western and classical 
learning ultimately clinched the issue, and in 1835 
Government decided in favour of Western education, 
to be imparted through the medium of the English 
language. 

Inteodvction of The decision of 1835 was a momentous 
Leabning. step in the history of education in 

India. ITiough its immediate aim was to produce 
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intermediaries— a class of “natives” capable of inter- 
preting the orders of a superior civil servant to the 
subordinates and the people at large, it was destined 
to revolutionize the mentality of Indians by bringing 
them in touch with literary, scientific and political 
works of European writers. A few high schools and 
colleges were established by government to impart 
Western education through English and these insti- 
tutions laid the foundations of the present system of 
education in India. 

In order, however, to organise educa- 
tion on sound basis, the Court of 
Directors issued in 1854 a Despatch on Education, 
which is generally known as Sir Charles Wood’s 
Despatch, laying down the principles on which 
reorganisation of education in India was to be based. 
It defined the aim of education in India to be “the 
diffusion of the improved arts, sciences, philosophy, 
and literature of Empire”;, it recommended the crea- 
tion of Departments of Public Instruction and the 
establishment of Universities; it called upon the 
governments to establish its own high schools in every 
district and to encourage private enterprise by grants- 
in-aid. It further suggested other measures e.g., grant 
of scholarships, increased attention to vernacular 
schools, encouragement of female education, etc., to 
promote the general growth of education in India. 
This Dispatch was made the basis of educational 
reforms in India. The Departments of Public Instruc- 
tion were established in every province; Universities. 
were founded at Bombay, Madras and Calcutta in 
1857; in the Punjab in 1882 and at Allahabad in 1887;, 
and the growth of high schools became rapid. 
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Educational In 1882, Lord Ripon’s Government 
appointed a Conamission under Sir 
William Hunter, which was satisfied 
with the progress made in secondary education, but 
recommended immediate attention to the expansion 
of primary education which had fallen into neglect. 
In the meantime, certain defects of the newly esta- 
blished Universities became apparent, to consider 
which Lord Curzon called a Conference of European 
Educational Experts in 1901 and appointed a Univer- 
sities Commission under Sir Thomas Raleigh in 1902. 
This Commission pointed out various defects in the 
constitution and working of the Universities and 
suggested suitable changes which were embodied in 
the Indian Universities Act, 1904. These changes 
related to three main heads. Firstly, the constitution 
of the Universities was changed so as to provide for 
reduction in the size of the Senate and for the consti- 
tution of an Academic Council (including Faculties) as 
separate from the Syndicate. Secondly, the Universi- 
ties were required to exercise stricter control over 
their constituent colleges in matters of equipment, 
staff, hostels, etc. Thirdly, Government control over 
the Universities and colleges was strengthened. 
Eighty per cent, of the members of the Senate were 
to be nominated by Government; all Regulations of 
the Senate were required to. get Government sanction; 
appointments of University professors and the 
affiliation and disaffiliation of colleges were similarly 
to be sanctioned by Government. The increase in 
Government control reduced the Universities to mere 
government departments. Moreover, the main defect 
of the Indian Universities, namely, that they were 
merely affiliating and examining bodies, was not re- 
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moved. This problem became more serious as with 
the multiplication of colleges and high schools, the 
work of the Universities rapidly increased thereby 
affecting the efficiency of their administration and the 
quality of their instruction. A Resolution of 1913 
issued by the Government of India emphasised the 
need for unitary and teaching Universities. Accord- 
ingly, the Benares Hindu University was founded in 
1915; the Patna University in 1917, and the Aligarh 
University in 1920. 

The Sadler The problem of University reorgani- 

COMMISSION. , . , n . i i 

sation was fully reviewed by the 
Calcutta University Commission, appointed under the 
chairmanship of Dr. Michael Sadler. The Commis- 
sion’s Report submitted in 1919, is a monumental work 
and still constitutes an illuminating commentary on 
the defects of University organisation in India. Its 
main recommendations were, firstly, that an encourage- 
ment should be given to the formation of unitary and 
teaching Universities and one such University was 
specially recommended to be established at Dacca, 
to relieve the Calcutta University of some of its 
burden. Secondly, the creation of separate colleges 
teaching up to the Intermediate standard only was 
recommended and the University was to be relieved 
of control over Secondary and Intermediate education 
by the creation of Boards of Secondary and Interme- 
diate education. Thirdly, changes were proposed in the 
constitution of the Universities so as to separate their 
purely academic functions from their executive func- 
tions; the former were vested in the Academic Council 
and the latter in the Syndicate. Fourthly, the Com- 
mission recommended that colleges in Calcutta and in 
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the mofussil should co-operate in regard to teaching 
■work. The Report of the Sadler Commission was re- 
commended by the Government of India to other pro- 
vinces also, and as a result, after the Reforms of 1919, 
many schemes of reorganisation of Universities were 
carried out in the provinces. The Dacca University and 
the Lucknow University were set up as unitary and 
teaching universities. The Delhi University was esta- 
blished in 1922. The Allahabad, Madras and Nagpur 
Universities were reconstituted. In Bombay, the con- 
stitution of the University was altered in 1928 on the 
recommendations of a Committee presided over by Sir 
Chimanlal Setalvad. The Dacca, Lucknow and 
Allahabad Universities have separated the Interme- 
diate classes and handed them over to Intermediate 
colleges controlled by the Boards of the Secondary and 
Intermediate Education. The other Universities have 
not yet given up intermediate work. 

Recent The Reforms of 1919 transferred the 

Developments. Education to popular 

ministers who also initiated programmes of reorgani- 
sation of primary and secondary education. A number 
of measures were taken in each province, the more 
important among them being the handing over of con- 
trol over primary schools to local bodies and the passing 
of Compulsory Primary Education Acts authorising 
local bodies to make primary education compulsory. 
The progress of primary education was, however, 
considerably impeded by lack of adequate funds. 
The advent of Provincial Autonomy has given a new 
impetus to the movemenlt and educational reforms 
based on a new concept of “teaching through the 
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craft ” have been advocated in the Wardha Scheme 
which is being experimented upon in many provinces. 

2. THE PRESENT ORGANISATION OF EDUCATION 

IN INDIA 

The present organisation of education in India 
may be classified under three main divisions : Higher, 
Secondary and Primary. 

Universities. The control Over higher education is 
vested in the Universities except to the 
extent to which they are relieved of their Intermediate 
work by Boards of Intermediate Education. There 
ajre at present 18 Universities in India. Out of these 
eight, namely, Bombay, Calcutta, Madras, Punjab, 
Nagpur, Agra, Patna and Andhra Universities are of 
the affiliating type though they also imdertake some 
teaching work; the remaining ten, Dacca, Allahabad, 
Lucknow, Mysore, Benares, Aligarh, Osmania, Delhi, 
Annamalai and Travancore are unitary and teaching. 
In 1936-37, there were, 241 Arts Colleges and 66 Profes- 
sional Colleges in the whole of India; the total number 
of scholars studying in the Universities and colleges 
were 111,784 males and 6,996 females. 


Their The Universities in India award degrees 

a nMClin'»T'TT**’'T‘TAxr " 

(and some times diplomas) in the 
faculties of Arts, Science, Education, Engineering, 
Medicine, Law, Commerce, Oriental Learning, Tech- 
nology and Agriculture; some of the smaller 
Universities do not, however, have all these faculties. 
The constitution of the different Universities varies 
in matters of detail, but every University has a 
Chancellor usually the Governor of the province and a 
Vice-Chancellor who is nominated by the Chancellor 
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though in the Universities recently established 
the person, usually elected by the highest Uni- 
versity body is nominated to the post. He usually 
serves in an honorary capacity but in some of the 
unitary and teaching Universities, the Vice-Chan- 
cellor is a whole-time paid servant of the Uni- 
versity. The executive functions of the University 
are usually vested in a small body known as the 
Syndicate or Executive Council and the exercise of 
academic functions is vested in an Academic Council. 
The Syndicate and the Academic Council have a few 
ex-officio members e.g., the Director of Public Instruc- 
tion of the Province and the Registrar of the 
University; the others are elected partly by Boards of 
Studies in different subjects and partly by the mem- 
bers of the Senate. The Senate is the largest and 
the most popular body consisting of about a hundred 
members elected partly by teachers of the University, 
partly by Principals of Colleges, and partly by Regis- 
tered graduates and certain local bodies. Some 
members are also nominated by the Government. The 
functions of the Senate relate to passing the annual 
budget of the University and deciding all important 
questions of policy, subject to the sanction of the 
Chancellor. The Vicd-Chancellor presides over the 
meetings of the Senate, the Academic Council and the 
Syndicate. 


Intee-Uni- The Inter-University Board was esta- 

TESSITV Boaed. Jjj j925^ All the Indian 

Universities are represented on it. Its functions are : 

(a) to act as an Inter-University organisation 
and a bureau of information; (b) to facilitate the ex- 
change of professors; (c) to serve as an authorised 
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channel of commxinication and facilitate the co-ordi- 
nation of university work; (d) to assist Indian 
Universities in obtaining recognition for their degrees, 
diplomas and examinations in other countries; (e) to 
appoint or recommend, where necessary, a common 
representative or representatives of India at Imperial 
or International Conferences on higher education; (f) 
to act as an appointments bureau for Indian Univer- 
sities; (g) to fulfill such other duties as may be 
assigned to it from time to time by the Indian 
Universities. 

The Board also functions as a National Committee 
of Intellectual Co-operation in India. Its influence on 
University education in India has not been significant. 
It has only collected some useful information and 
stimulated thought on University problems. 

The colleges affiliated to the Universities 
o EGEs. prepare students for examinations con- 
ducted by the Universities. They are inspected and, 
in some matters, controlled by the Universities which 
have the power to disaffiliate them. Some of the 
colleges belong to the Government and are, therefore, 
directly controlled by the Director of Public 
Instruction of the province; others are run by 
Christian Mission Societies and though at first these 
institutions had their primary object as propagation 
of Christianity, they are now almost entirely secular 
institutions; the remaining are private colleges started 
by societies or associations of influential people of a 
locality. The cost of the Government colleges is borne 
entirely by the Government, while the other colleges, 
if recognised, receive grants-in-aid from the Govern- 
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ment and have, therefore, to submit themselves to some 
government control. 

Secondary Secondary Education is imparted in High 
Education. Schools and Middle or Anglo-Vernacular 
Schools some of which belong to the Government while 
others are run either by Mission Societies or by 
private bodies and receive grants-in-aid from the 
Government. Usually, there is one Government High 
School at the Headquarters of every district originally 
intended to be a model institution. But private effort 
has now been attracted to such an extent that in many 
places Governments have actually abolished their 
high schools or have handed them over to private 
bodies. In 1936-37, the total number of High and 
Middle Schools in British India was 14,404 out of 
which 3,652 were Middle Schools; the total number 
of scholars studying in these institutions was 
2,496,826 out of these 357,504 or about 15 per cent., were 
females. 

Primaby Primary Education is imparted in schools 
Education, control over which has been trans- 

ferred to local bodies — ^the Municipalities in the towns 
and the District Local Boards in rural areas. In 
1936-37, there were 197,227 primary schools, and the 
number of scholars studying in them were 10,541,790, 
out of whom 2,611,577, or about 24 per cent, were 
females. 

Control op The Education department in each pro- 
Education. jg controlled by the Director of 

Public Instruction, usually a member of the Indian 
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Educational Service. He controls the entire teaching 
staff of the government colleges and schools and 
organises and controls the inspection, recognition and 
the payment of grants-in-aid to institutions run by 
private or local bodies. He is an ex-officio member 
of all the governing bodies of the University in the 
province. The Government of India maintain an 
Educational Commissioner to control education in the 
centrally administered areas and to advise the Govern- 
ment of India on educational matters. There is also 
a Central Advisory Board revived since 1935 , to co- 
ordinate and study problems relating to education in 
India. 

3. GENERAL REMARKS 

The Suitability The system of education in India has 

'OF TTESTERIsr ” 

Leasning. come in for lot of criticism. Some have 

raised the fundamental issue whether 
public education in British India has not from the 
beginning been developed on wrong lines. They con- 
tend that “Western methods and objectives have pre- 
cluded the growth of an indigenous culture expressive 
of, and responsive to, the different types of native 
genius.” Hence, they stand for a complete “ reorien- 
tation” of the whole educational system. Nothing, 
however, will now be gained, by abolishing Univer- 
- sities, colleges and schools and reverting to Pathshalas 
and Maktibs; such a reversion could be advocated only 
by those who deliberately shut their eyes to the fast 
changing conditions of modem times. Hence, what is 
required is the study of the main defects of the present 
system with a view to securing its improvement and 
extension. 
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Low Level OP The most glaring defect of the educa- 
Liteeacy. tional organisation in India is the com- 

parative lack of primary education. At present, after 
about a himdred and fifty years of British rule, not even 
ten per cent, of the total population can read and wri .e; 
the ignorance of the masses is simply appalling. India 
is a land of villages and yet more than half the number 
of the villages are without any school. Female education 
is in a stm more unsatisfactory condition. The purdah 
system, early marriage, the old conception of woman 
as a household drudge and the lack of female teachers 
generally account for the low level of female education 
in India. 

CoMPULsoKY The need for a programme of compu"!- 

Bwcation. sory and free primary education has 

long been realised in India and various 
local bodies have availed themselves of permis- 
sive legislation passed by the provinces to enforce 
compulsion in certain selected areas, but the question 
is one which involves large financial obligations. Some 
progress in this respect has been made by popular 
ministers after the introduction of Provincial Auto- 
nomy, by establishing primary schools in small villages, 
by startinig Diteracfy Campaigns and by organising 
Adult Education, but as yet only the fringe of the. 
problem has been touched. 


ANTtftVATPjo The quality of primary education 
Methoes. imparted m India is of a very low- 

order. In small villages there are single teacher 
schools; the staff is largely untrained, ill-paid and over- 
worked; the methods of education followed are in most 
cases anti-diluvian; Montessori and Kindergarten 
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classes have been started in big towns but the large 
percentage of the child population is still taught on old 
lines. There is also lot of wastage and stagnation in 
primary schools as all those who join the primary 
schools do not reach the school-leaving standard, but 
are generally compelled to leave off in the middle; this 
is specially so in the case of females. The control of 
loqal bodies over primary education has, in many cases, 
led to favouritism in the making of appointments and 
the ordering of transfers with the result that efficiency 
has suffered. 

SeconbI”^ Secondary Education in India has 

E0ucA-noN. long been dominated by ideals of 

liberal education and an unduly 
literary bias is given to education imparted in the high 
and middle schools. The schools act primarily as 
feeders of colleges and Universities and prepare 
students for examinations conducted by the Univer- 
sities. There is, therefore, a conspicuous lack of facili- 
ties for vocational education; agricultural, technical 
and commercial schools are few and far between with 
the result that the large body of matriculates turned 
out every year are unable to sectire suitable employ- 
ment. The standard of instruction imparted in 
the schools is affected by the unwholesome conditions 
of work of teachers in private institutions which offer 
neither security nor adequate remuneration to the 
staff. The facilities for the training of teachers are also 
inadequate. 

Need FOR The organisation of higher education 

Reorga^sahon. India has revealed several defects. 

The affiliating Universities examining 
thousands of candidates in numerous centres situated 
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in the mofussil and eontrollmg a vast number of 
colleges widely spread out, are clearly over-burdened, 
so that the administration becomes unwieldy and 
standards of uniformity are difficult to maintain. The 
demand for Regional Universities controlling areas of 
linguistic unity can scarcely be opposed on principle; 
the problem is one of finding adequate funds and a 
sufficiently large number of capable persons to run 
the new Universities. The Universities in India are 
criticised for lack of cooperation among one another 
in matters of recognition of examinations, exchange of 
staff, specialisation in certain faculties or in conduct 
of research. This failure to cooperate has resulted 
in unceremonious recriminations and in one Uni- 
versity being merely a replica of the other, so much 
so that there is an unnecessary duplication of 
work and little scope for specialisation. An Inter- 
University Board established in 1925 endeavours to 
stimulate cooperation among the Universities but its 
influence has not yet been considerable. It has been 
reduced mainly to a Bureau of Information on matters 
relating to University Education in India. 

Stajtoahd op University education is condemned as 
Ebtjcation. *00 literary and academic, putting an 

undue premium on passing examinations to the neglect 
of other qualities which make a successful man; even 
where Universities have started colleges for technical 
and commercial education, the instruction imparted is 
of a theoretical nature; the Universities have shown a 
singular lack of imagination in starting new courses in 
journalism, librarianship, insurance, co-operation, etc., 
so that, on the whole. University degrees have become 
mere paper distinctions having negligible market value 
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and conveying no idea of a person’s true abilities; as 
instruction is imparted in a foreign tongue, most of the 
candidates are unable to benefit from lectures. Thus 
the system of higher education is criticised as not being 
“ adjusted to the social and economic structure of the 
country,” and as leading to “ educated or partly-educat- 
ed output,” in excess of the country’s capacity to absorb. 

The Roi.e of While much of the criticism is well- 

essential role of a University is to prepare its members 
for life and not for livelihood. The blame for inade- 
quate facilities for vocational education cannot be 
entirely thrown on the Universities; nor is it fair, for 
that reason, to consider provision for University educa- 
tion as being in excess of the country’s requirements. A 
realisation of the true function of a University should 
lead the Government and private enterprise to secure 
the establishment of such institutions, calling upon Uni- 
versities to make the necessary changes in their curri- 
cula. The need for developing and strengthening Uni- 
versity education in India cannot be over-emphasised. 
Persons of the highest ability and calibre are required 
in all walks of life and, with the establishment of re- 
sponsible Government, the task of legislation and 
administration falls increasingly on the people of the 
country, and in the training of leaders and citizens, the 
Universities must play an important part. Moreover, 
the success of secondary and primary education would 
to a large extent depend on the quality of university 
graduates who must staff the lower institutions. 
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CHAPTEE XVIII. 


LAND REVENUE 


1. INTRODUCTORY 


Impoetancf. op 
Land Revende, 


Land Revenue is the share ol the 
produce of land paid to the State. The 
importance of land revenue in India is derived from the 
fact that India is a predominantly agricultural country, 
with over three-fourths of the population directly or 
indirectly dependent on agriculture. The State in 
India has, therefore, from the very beginning claimed 
a share of the produce of land and even now land 
revenue is the chief source of income to the provinces. 
Out of Rs. 87 crores of total provincial revenues in 
1939-40 Rs. 27 crores were derived from land revenue 
alone. 


Land Revenue & There are two main problems con- 
Land Tenure. nected with land revenue: — (1) The 
assessment and collection of the share claimed by 
government, and (2) the rights and liabilities of differ- 
ent persons owning or cultivating land with reference 
to such payments of land revenue. The latter may be 
summed up in the term Land Tenure. At present, 
India exhibits a bewildering variety of different systems 
of land revenue and land tenure existing side by side. 
It would be impossible to understand these except by 
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looking at the process by which they came to be evolv- 
ed at diiferent times. The problem is imunderstand- 
able except through its history. 

2. SHORT HISTORY OF LAND REVENUE AND 

LAND TENURE 

PRK-BRmsH When the East India Company in 1765 
assumed the Diwani of Bengal, Bihar 
and Orissa, they found themselves face to face with a 
system of land revenue administration which could 
only be described as a “disorganised scramble for the 
greatest amount of income which could be wi’ung 
from the land.'”" Two centur-ies before, Akbar the Gi*eat 
Moghul Emperor had with the assistance of Raja 
Todarmal carried out far-reaching reforms in land 
revenue. Akbar had the land carefully measured and 
classified according to the fertility of the soil, and in- 
troduced a system of decennial settlements, the assess- 
ment being fixed at one-third of the normal produce 
converted into money. The system could not sur- 
vive the shock of the disruption of the Moghul Empire; 
advantage was taken by numerous adventurers who 
were charged with the collection of land revenue to 
impose their own rights and privileges on land. 

Permanent Setti.e- The Company’s first experiments in 
.MENr JN evolving a suitable system of land 

revenue proved unfortunate. The commercial instincts 
of the Company favoured the proco.ss of farming out 
land to the highc.?! bidders. Tins was a simple but dis- 
astrous policy which could only have one result — ^the 
depletion of the qualities of the soil and its consequent 
impoverishment. Warren Hastings improved the 

* liwfuerial CSaxrtler, IV, p, aOS* 
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machinery of collection of land revenue but continued 
the same method of assessment. The attention of the 
Company was soon drawn to the evil effects of the 
system and they accordingly instructed Lord Corn- 
wallis to set it right. An inquiry was conducted by 
Sir John Shore and a settlement of land revenue was 
made in 1789 originally for ten years, but was in 1793 
declared permanent. Under this system of Permanent 
Settlement, “ the Zemindars were declared proprietors 
of the areas over which their revenue collection extend- 
ed, subject to the payment of land revenue, and to the 
liability to have their lands sold for failure of payment. 
The assessment fixed on the land was declared to be 
unalterable for ever, and the Government specifically 
xmdertook not to make any demand on the Zemindars, 
or their heirs or successors, for augmentation of the 
public assessment in consequence of the improvement 
of their representative estates.”* The land revenue 
was assessed at approximately lOlllths of what the 
Zemindar received from the ryot by way of rent. 
Though this assessment was at first regarded as exces- 
sive and resulted in several Zemindars committing 
defaults, the system produced beneficial effects in so 
far as the Zemindars had secured permanent right over 
their lands and could make improvement on them with- 
out having to be asked to pay increased revenue. The 
Company also got its revenues punctually without 
incurring any appreciable cost of collection. The 
Directors approved of the system to such an extent 
that they contemplated its establishment in other parts 
of India. Permanent Settlement was introduced in the 
area round about Benares and in certain parts of the 
Madras Presidency, but the evils of the system gradu- 

♦ Simoa CommWoa Report, ¥ol, I* p. 339*. , , , , 
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ally drew the attention of the Company. Though the 
land revenue payable by the Zemindars had been fixed, 
the position of the ryot in the matter of payment of 
rent to the Zemindar was not safeguarded. Hence, with 
the rise in prices of agricultural produce, the Zemin- 
dars benefitted by extorting higher rents from the 
ryots, pocketing the difference themselves. The 
Directors realised the mistake which had reduced the 
share of the government to a fixed sum of money, 
inspite of soaring prices, and expressly forbade its 
extension to other areas. 

Tfmpobary ^ Meanwhile, Sir Thomas Munro, the 
Si,tTi.i.Mr.NiN. Governor of Madras, introduced a 

new system of “ direct settlements with the cultivators 
themselves,” known as the Ryatwari system in certain 
parts of Madras. This system was later extended to 
Bombay and Burma. In the United Provinces, the 
Company found a different system prevailing already. 
In Oudh, there were a number of petty rulers, known 
as “taluqdars*’ who had long collected land revenue 
and paid a fixed sum to the previous rulers; in other 
parts of the province, there were certain village bodies 
in possession of the village area. Their proprietary 
rights were recognised by the Company and settle- 
ments were made with them. A similar .system was 
adopted in the Punjab. In the Central Provinces, the 
British allowed certain existing individuals known as 
Malguzars to whom the land revenue of villages had 
been farmed out .since the days of the Mahrattas, to 
continue, and made them responsible for the payment 
of land revenue. In all these provinces, settlements 
made were not permanent but were subject to periodi- 
cal revision. 
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3. SYSTEMS OF LAND TENURE (INCLUDING 
TENANCY) 

Three Kinds of There are innumerable systems of land 
Tenure. tenure in India, but they could be 

classified under three main divisions— zemindari, ryot- 
■wari and mahalwari. Under the Zemindari tenure, the 
landlord generally owning large estates and having 
several cultivators under him is the proprietor of land 
and is directly responsible for the payment of land 
revenue to the government; under the Ryotwari sys- 
tem, each individual proprietor of usually a small plot 
of land, cultivated by him with the assistance of a few 
labourers, is directly responsible for the payment of land 
revenue to the government, without the intervention 
of any middleman. Under the Mahalwari system, the 
village-community as a whole, consisting of several 
holders of land, deals with the government; the respon- 
sibility of paying the revenue is Joint and several on 
the part of the proprietors. Thus, the landlord, the 
small proprietor and the village-community, respec- 
tively, constitute proprietors of land in each of these 
systems. 

Sub-Proprietors. Besides the proprietors, there are 
usually certain classes who have 
claimed semi-proprietary or sub-proprietary rights in 
land; this is specially so in Bengal where the process of 
sub-infeudation has been developed. Some of these 
sub-proprietors have had their rights recognised by 
law. 

Tenants. The actual cultivation of land is gene- 

rally left, even in the ryotwari areas, 
to tenants whose rights in land originally depended on 
custom or contract but have now been increasingly 
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regulated by Acts of Provincial governments. Some 
of them are occupancy tenants and cannot be ejected 
from land so long as they pay rent; their rent cannot 
be enhanced at the will of the landlord and may be 
reduced if there is a permanent fall in prices or deterio- 
ration in the soil; the occupancy right is hereditary and 
alienable; in addition, they enjoy several other rights 
which make their position privileged. On the other 
hand, there are tenants-at-will whose position with 
regard to tenure, rent, etc., is entirely in the hands of 
the Zemindars. Intermediate between these two 
classes are tenants with rights and privileges of differ- 
ent degrees. The recent tendency in provincial legisla- 
tion has been to guarantee security of tenure and 
immunity from enhancement of rent to all those 
tenants who have cultivated a plot of land for a 
particular number of years, subject to certain conditions 
including regular payment of rent. It can scarcely 
be denied that the large body of tenants should be 
afforded all reasonable protection to allow them to do 
their work with enthusiasm. 

4. THE SETTLEMENT OP LAND REVENUE' 

Periop of The foregoing account of land tenures 
SETTu-yaENTs. yg which partics have rights 

to land and which of them are responsible for 
payment of land revenue to government. The 
next quc.stion is : How is the amount of Land Revenue 
payable to the government settled ? Here, a distinc- 
tion must be drawn between areas with Permanent 
Settlement and the remaining areas where Settlement 
is subject to periodical revision. The question of 
assessment in the former areas has been decided once 
for all; in the latter areas, the settlement is revised 
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at the expiration of certain periods which are not the 
same for all provinces. 

Basis of The assessment is not based on any 
SE-nxBMENT uniform principle. In the Punjab, United 
Provinces and Central Provinces, Economic Rent of 
the land is regarded as the basis; in Madras, Net Pro- 
duce of the land is taken as the basis; in Bombay, no 
xigid test is adopted and general economic considera- 
tions are allowed to influence the Settlement officer 
to fix the land revenue payable. 

SETTI.EMENT The Bctual work of settlement is usually 
Pbocedvee. preceded by a compilation of a record 
of all taxable land, known as the Cadastral Record, 
and is accompanied by a detailed enquiry into the 
general economic conditions of the locality to find out 
the changes, favourable or otherwise, that might have 
occurred since the last settlement. 


5. THE COLLECTION OP LAND REVENUE 

•CoLtECTiNG The task of collecting Land Revenue is 
Agencies. entrusted to a body of revenue officials 
who also form the general administrative staff of the 
country. The District Collector supervises revenue 
administration in his district and has below him 
Assistant and Deputy Collectors, Mamlatdars or 
Tahsildars, to assist him in the discharge of his duties. 
All disputes about revenue matters are referred to 
special revenue courts. The Collector of the District 
constitutes the Revenue Court of the District and 
appeals from him lie to the Commissioner of the 
Division. In all provinces, except Bombay, there is a 
Board of Revenue at a Financial Commissioner, acting 
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as the final authority in matters relating to land 
revenue. 

Suspensions and The collection of land revenue is 
Hemissions. generally made in instalments, soon 

after the crops are harvested. In case of floods, 
failure of rains, destruction by locusts, etc., govern- 
ment suspend collections and postpone them till the 
next season, or remit the amounts wholly or in part. 

6. GENERAL REMARKS 

Zemndari The system of land revenue in India is 

^ xT'cs nr* T? TUT 

defective in many respects. Firstly, there 
is a growing opposition, recently expressed through 
peasant organisations, against the Zemindari system. 
The Zemindars are looked upon as social parasites 
who perform no duties, and yet derive all the benefits, 
of ownership of land. This criticism is all the more 
vehement in permanently settled areas where the 
Zemindars have flourished most at the expense of the 
tenantry. 

Permanent Secondly, it is regarded as unfair that 

SeTTI-EMENT. , . 1-11 ' " J. 

certain areas should have permanent 
settlement and thus escape any increase in land 
revenue, while others should submit to periodical 
enhancements. This has created problems not only 
of equity but also of economy. The Government of 
Bengal derives a much less proportion of its income 
from land revenue than it would, if the areas under 
its control were subject to periodical revision; the 
finances of Bengal have all along been in a woeful 
plight and the consequent generosity of the Govern- 
ment of India in assigning a large share of the proceeds 
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of the export duty of jute has excited the resentment 
of other provinces. Since the introduction of Pro- 
vincial Autoenomy, the problem has been seriously 
taken in hand.* 

Disteibution Thirdly, the methods of assessment and 
OF bveden. collection of land revenue admit of 
great improvement both in point of principle and 
actual practice. A glaring defect, in this respect, is 
that even the smallest holder whose land may not 
produce income sufficient to keep his body and soul 
together has to pay land-revenue; while the biggest 
landlord pays no more than proportional revenue, 
though his capacity to pay is much in excess. And 
since, agricultural income is not subject to income-tax, 
the big Zemindars are on the v/hole easily let off. 
There is urgent need for exempting the very smallest 
of holders from payment of land revenue, and for in- 
creasing the burden on the Zemindars either by adopt- 
ing a scale graduated according to the amount of 
income or by levying income-tax on agricultural 
incomes. 

♦ The Bengal Land Revenue Commission in their report, published in May 1940 
express the view that the permanent settlement is no longer suited to conditions at 
the present time and that the Zemindari system has developed so many defects that 
it has ceased to serve any national interests. It therefore recommends that ali 
interests in land between the State and the actual tillers of the soil should be 
purchased by the State at an approximate cost of Rs. 78 Crores. Pending necessary 
legislation to give effect to this recommendation, it is suggested that agricultural 
income ^ould be taxed. 


CHAPTER XIX. 

THE POLICE AND JAILS 
1. The Police 

1. GROWTH OF INDIAN POLICE 

The Pre-Bkxtish The Pre-British system of Police orga- 
nisation in India was based on the 
system of land tenure. The local Zemindar and his 
sub-ordinate tenure holders were primarily held re- 
sponsible for all crimes committed within the areas 
under their control. In the villages, the headman was 
responsible for the maintenance of law and order and 
was, for that purpose, provided with a village watch- 
man. In the towns, there was a Kotwal who maintain- 
ed a large establishment and policed the whole city. 
While the Zemindars were expected to defray their 
own expenses, the village watchman was given a plot 
of land and was allowed to receive contributions from 
the people of the village; the Kotwal was granted a 
large salary out of which he also maintained his 
establishment. , . 

Early Reforms. The first step towards the foundation 
of the modem police organisation was 
taken by Lord Cornwallis who relieved the Zemindars 
of the burden of policing the country and ordered the 
District Judges of Bengal in 1793 to open a Police 
Station, or a Thana, for every 400 square miles, and to 
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place a regularly paid Police Station Officer, or Thana- 
dar, over it. The village and town systems were 
retained with a few modifications. From 1801 to 1860, 
each province made attempts to organise its police 
force; for example in Madras, in 1816, Sir Thomas 
Munro “took superintendence of police out of the 
hands of the sedentary judges and placed it in the 
hands of the peripatetic collector, who had the indige- 
nous village police system already under his control ”; 
in 1848, Sir George Clarke, the Governor of Bombay, 
appointed full time European Superintendents of Police 
in many districts. The Sepoy Mutiny of 1857 drew the 
attention of the Government of India to the necessity 
of police reorganisation. 


The Police Com- Accordingly a Commission was 
MISSION OP I860, appointed in 1860 whose main recom- 
mendations were embodied in ‘ An Act for the Regula- 
tion of Police” of 1861. As this Act, except for a few 
modifications made by Provincial Acts in Bombay and 
Madras, still governs the principles of police organisa- 
tion in India, the main changes effected by it may be 
noted. The military police as a separate organisation 
was abolished except in the North-West Frontier Pro- 
vince. The control of police in each province was 
vested in a single officer, the Inspector-General, who 
was provided with a large staff both at headquarters 
and in the Districts. The control of police in each 
District was vested in a District Superintendent of 
Police (D.S.P.) with Inspectors, Sub-inspectors, 
Head-constables and constables under him. In 1902, 
Lord Curzon’s Government apphinted a Commission 
to examine the working of Indian police. Its main 
recommendations related to modernizing of the police 
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department, providing for district enlistment and 
training, appointing Indians as Police Station Officers 
and the creation of Criminal Investigation Departments 
(C.I.D.) These recommendations were in the main 
adopted. 

2. ORGANISATION OF POLICE IN BRITISH INDIA 


Police A Peo- The police organisation in India is 
viNciAL Subject. * - i- ■ ■ >« 

completely provmcialised. Except 

perhaps for the Delhi Imperial Area Police and the 

advisory staff of the Intelligence Bureau attached to 

the Home Department of the Government of India, 

there is no such thing as Indian Police. The control 

over police is now vested entirely in the provincial 

governments. In minor provinces administered by the 

Chief Commissioners, the control is vested in the Chief 

Commissioner, subject to the general control of the 

Central Government. 


The Officiai. Each province has generally a single police 
Heirakchy. force under its control. In Bombay a 
separate force is maintained by each district. The 
Inspector-General of Police is at the head of the Police 
department and is directly responsible to the 
Minister for Law and Order. Below him are Deputy- 
Inspectors-General controlling certain portions of the 
province known as “ranges.” In the District, the 
control is exercised by the District Superintendent of 
Police who is primarily responsible for the recruit- 
ment, management and discipline of the force in his 
district. Though in aU departmental matters he is 
responsible to the Inspector-General and the Deputy 
Inspector-General, he has also certain duties towards 
the District Magistrate. He is under a dual control. 
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“ The Di3trict Magistrate, as chief executive authority 
in the District, is primarily responsible for the main- 
tenance of law and order and the criminal administra- 
tion of the District, and for this purpose the police force 
is under his control and direction. The District 
Superintendent of Police is the District Magistrate’s 
assistant for police purposes, and it is his duty to keep 
the latter fully informed, both by personal confidence 
and by special reports, of all matters of importance 
concerning the peace of the District and the state of 
crime.”* The District Superintendent of Police is a 
member of the Indian Police Service and has under 
him Assistant Superintendents, belonging to the same 
service and Deputy Superintendents, belonging to the 
Provincial Service. Below these are Inspectors in 
charge of “ circles,” who are assisted by Sub-Inspectors 
in charge of police stations. In the villages, the 
Chowkidar or the village watchman still continues to 
function. His office is generally hereditary and he 
receives no regular salaiy from the government but 
is provided with land or with monies contributed by 
the villagers. There are, in some villages. Police 
Patels whose duty it is to exercise a general super- 
vision with a view to preventing or detecting crime, 
and to keep the officers generally informed on matters 
relating to crime. 

The control of police force in “Presi- 
oLicE. dency towns is vested in a Police 

Commissioner who is not subordinate to the Inspector- 
General and deals direct with the Government. There 
are special police Acts governing the procedure of 
police in the Presidency towns. The Police Commis- 

Simon Commission Report, Vol. I., p, 287. 
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sioner is responsible for the recruitment and main- 
tenance of the police force in his charge and for the 
preservation of law and order. 

Raii-way Police. For the prevention and detection of 
crime on the railways, a separate 
organisation known as the Kailway Police is maintain- 
ed. Its cost is met from provincial revenues and its 
control is vested in Superintendents responsible to the 
Provincial Government. The Railways, however, 
maintain at their own cost a “Watch and Ward Staff ” 
at strategic centres. 

The c. I. D. A Criminal Investigation Department 
was started in each province on the 
recommendations of the Curzon Police Commission of 
1902-3 for the “ investigation' of specialist and profes- 
sional crime.” These departments collect information 
about crime, take special charge of crimes of an inter- 
provincial nature and investigate conspiracies of a 
widespread and a dangerous character. The work of 
these departments is co-ordinated by a Central Intel- 
ligence Bureau attached to the Home Department of 
the Government of India. The Bureau is in charge of 
a Director who acts as adviser in police matters to the 
Home Department. 

n. Jail Administration 
1. ORGANISATION OF JAILS 

Historical. The administration of jails in India is 
governed by the Prisons Act of 1894 and 
the rules issued under it. This Act is based mainly on 
the recommendations of the Jail Commission of 
1888-89, consisting of two oflBcials of the Government 


858 


HOW INDIA IS GOVERNED 


of India. Prior to that, Government had appointed 
a committee in 1836-38, another committee in 1864 and 
had called a conference of experts in 1877; of these the 
report of the Jail Committee of 1836-38, of which Lord 
Macaulay was a member deserves some notice. The 
Committee was pleased with the standards of cleanli- 
ness, provision of food and clothing and attention to 
the sick, maintained in Indian prisons but exposed 
the corruption of the subordinate officials and the 
laxity of discipline. It disapproved of proposals for 
introducing religious teaching or education and was 
against the starting of industries in jails. The report 
of the Commission of 1888-89 constitutes a landmark 
in the history of jail administration in India. Its 
recommendations most of which are embodied in the 
Prisons Act of 1894 have laid the basis of modern 
jail organisation in India. 


Present Jails in India fall under three cate- 

Oeganisation. gQj,^gg _. Central Jails for all convicts 

sentenced to more than one year’s imprisonment; 
District jails at the headquarters of each District; and 
Subsidiary jails and police “ lock-ups ” for under- 
trial prisoners and those sentenced to short imprison- 
ment. The control of the jail department is vested 
in the Inspector General of Prisons who is usually an 
officer of the Indian Medical Service. Each Central 
Jail is in charge of a Superintendent with a Deputy- 
Superintendent under him; each District Jail is in 
charge of a Civil Surgeon; all these officers belong to 
the Medical Service. Below them are jailers, warders 
and a few convict petty officers appointed from among 
the most well-behaved prisoners. 
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JAIL REFORM , 


Its 

Pbinciples. 


Towards the latter part of the 19th cen- 
tury, the science of prison administration 
made a rapid advance in America where attention was 
given to new views regarding the origin and preven- 
tion of crimes. The science of penology came to be 
developed and social reforms in various countries 
pointed out the need for humanizing prison adminis- 
tration with a view to making the released prisoners 
useful members of society. Punishment of offenders 
was no longer conceived of in a spirit of vengeance 
or as a mere deterrent, but was regarded as 
reformative. . 


The Jails Com- The Government of India, though not 
MiTTEB OF i9i». committed to the above view, realised 

the need for improving the condition of prisoners and 
appointed a Jails Committee in 1919. The Committee 
found that Indian prison system had lagged behind 
on the reformative side : “ It has failed so far to regard 
the prisoner as an individual and has conceived of 
him rather as a unit in the administrative machinery. 
It has a little lost sight of the effect which humanizing 
and civilising influences might have on the mind of 
the individual prisoner and has focussed its attention 
on his material well-being, his diet, health and labour. 
Little attention has been paid to the possibility of 
moral or intellectual improvement.”* The recom- 
mendations of the Committee, therefore, related 
mainly to the reformative side of prison life. Among 
other things, it recommended the separation of civil 

* Report; of the Jails Committee, 1919-20- 
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from criminal offenders; the segregation of habitual 
offenders from ordinary prisoners; the provision for 
separate accommodation for under-trials; the improv- 
ing and increasing of existing jail accommodation; the 
recruitment of a better class of warders; the provision 
of education for prisoners; the adoption of the English 
system of release on license in the case of adolescents; 
the creation of children’s courts; and the development 
of prison industries. 

Recent In accordance with the above recom- 

UEVEEOPMENTS. j^endations various reforms have been 

carried out in each province. Several provinces, e.g., 
the Punjab and U. P., have since appointed committees 
to make recommendations regarding the improve- 
ment of their jail organisation and several steps have 
been taken to bring the jail administration in line with 
modeam ideas and practices. The advent of Provincial 
Autonomy created a new interest in the subject of 
penal reform and the first All-India Penal Conference 
was convened in Bombay in the beginning of 1940. 
The penal reforms introduced since 1919 relate mainly 
to special provisions for children and juvenile offenders. 
In many provinces special Children’s Acts and Youth- 
ful Offenders Acts have been passed to enable the 
Magistrates to deal with such offenders in the best 
possible way. The Magistrates may discharge such 
offenders after admonition or may deliver them to the 
charge of their parents or guardians on the latter 
executing a bond to be responsible for their good 
behaviour or may send them to a Reformatory School. 
In some provinces Borstal Acts have been passed and 
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mstitutions on the model of Borstal Jails in England 
have been set up; some provinces have set up special 
Juvenile Jails. Provision has also been made in some 
provinces for special Children's Courts and Juvenile 
Courts. It is now a recognised fact that the delin- 
quent child and the youthful offender are not so 
much criminals as victims of social maladjustment, 
and the proper way to deal with them is to entrust 
them to the care of psychiatrists and social reformers 
who may diagnose their malady and treat it. 


CHAPTER XX. 


FAMINES 

1. HISTORY OF INDIAN FAMINES 

PEE-BsmsH India is a predominantly agricultural 
Period. country with over three-fourths of the 

population dependent for its livelihood on the produce 
of land. Vast tracts of the country depend for their 
water-supply on the vagaries of the monsoon, so that 
any absence or shortage of rainfall spells wholesale 
disaster to millions of men. No wonder, that famines 
have been experienced in this country from the earliest 
times. The unprecedented frequency and severity of the 
famines towards the latter part of the 19th century, 
together with a greater political awakening of the 
people, gave rise to a bogey that famines had been 
brought in India by British rule. But nothing can be 
more fantastic than that. India has known famines long 
before the first British merchants set foot on Indian 
soil. The famines of 1291, 1555 and 1630 have left an 
indelible mark on Indian history. Their severity was 
so widespread and the sufferings of the people were 
so acute that there are stories of whole families drown- 
ing themselves and people living on dead animals or 
practising cannibalism, reported by historians of un- 
impeachable integrity. There is also evidence of 
provision of grain stores, construction of public works 
and distribution of public charity by the former rulers 
of India, in times of famine. 
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The East India. During the regime of the East India 
Company s Rule. Company a number of famines of vary- 
ing severity broke out in different parts of the country 
in 1770, 1784, 1802, 1824 and 1827. The Company was 
pre-occupied with its commercial and military pursuits 
and made no systematic effort to relieve the sufferings 
of the famine-stricken population. 

L.\TEEPAETor In the latter part of the nineteenth 
Ce^ey. century, famines of great severity 

and length involving acute sufferings stalked the land 
at different intervals. The Orissa famines of 1865-7, 
the great South Indian famine of 1876-8 and the famine 
of 1899-1900 may be regarded as the three greatest 
famines that India experienced during this period. 
The Orissa famine of 1865-7 is said to have affected an 
area of about 180,000 square miles involving about five 
croi'es of population; it resulted in the death of about 
ten lakhs of people, one-third of the entire population 
of Orissa. The South Indian famine of 1876-8 affected 
Madras, Mysore, Hyderabad and Bombay and later 
extended to the Central and United Provinces. It is said 
to have caused a mortality of about 52 lakhs of people. 
The great famine of 1899-1900 affected the whole of 
Central and Western India and parts of the South, a 
total area of about 475,000 square miles with a popula- 
tion of about six crores. 

2. THEIE EFFECTS AND CAUSES 
Evil Efeixts. The economic and social effects of the 
famines were, to say the least, disas- 
trous. They led to a complete disorganisation of the 
social life of the areas affected. The heavy mortality 
partly from starvation and partly from epidemics which 
usually followed such famines; the great economic loss 
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to the population already sunk in poverty and debt; 
the ravages of diseases due to malnutrition on those 
who survived and the general set back to industr;^ and 
trade resulting from the low purchasing power of the 
people could not but produce a picture of unrelieved 
misery and woe. 

Causes. The causes of Indian famines are not 

far to seek. In a country whose popu- 
lation depends almost entirely on agriculture which is 
at the mercy of a precarious monsoon known for its 
vagaries, the recurrence of famines cannot be surpris- 
ing. The ill-balanced economy of the country whereby 
there is an over-dependence on the soil, the lack of 
irrigational and other facilities of water-supply in the 
event of rainfall proving to be inadequate, untimely 
or Hi-distributed, the complete absence of facilities to 
drain away surplus water in case of excessive rainfall 
and the Hi-developed methods of communication lead- 
ing to practical isolation of different localities were 
among the chief causes leading to famines. The deve- 
lopment of irrigation and railways in India and the 
perfection of the machinery of famine relief have now 
changed the nature of famines and have considerably 
diminished their severity. Instead of being food or 
fodder famines where people and cattle had to starve, 
famines, since the beginning of the present century 
have come to be “money famines” marked by high 
prices of the articles of consumption. 


3. FAMINE RELIEP 


Development 
OP Reliep 
Organisation. 


The first famine which seriously at- 
tracted the attention of the Govern- 
ment of India was the Orissa famine of 


1865-7. It led to an enquiry presided over by Sir John 
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Campbell and Government, though slow to act, 
accepted the .responsibility of saving life and for that 
purpose rushed food supply in large quantities. The 
South Indian Famine of 1876-8 led to the appointment 
of the First Famine Commission which reported in 
1880. Its most important recommendations related to 
drawing up Famine Codes embodying the main 
principles of fanaine relief to be followed in the diffe- 
rent provinces. According to that, the able bodied 
population in a famine area were to be provided with 
work at a minimum wage sufficient only to keep their 
body and soul together, and the old and the infirm 
were given gratuitous relief in the poor-houses. 
Government was asked to leave the provision of food 
supply to private agencies and to advance takkavi 
loans to the landlords in addition to suspensions and 
remissions of land revenue. In the subsequent famines 
of 1896-7 and 1899-1900, the Provincial Codes were 
applied and put to test; a number of improvements had 
to be made in them in the light of experience gained. 
A second Famine Commission was appointed in 1897 
and a third in 1901. The report of the third Famine 
Commission recommended the adoption by the Govern- 
ment of “ moral strategy ” by which it was meant that 
as soon as the danger signals of a famine became 
apparent, Government was to “put heart into the 
people ” by suspending the collection of land revenue, 
advancing loans and preparing a plan for relief work. 
The Famine Codes were accordingly further amended 
with the result that the famines which occurred in 
the present century, the most important of which was 
the famine of 1918-20, caused much less suffering or 
loss of life. 
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Belief /Dhe present measures of famine relief, 
as embodied in the various provincial 
codes, are as follows: 

“ In ordinary times Government is kept in- 
formed of the meteorological conditions and the state of 
the crops; programmes of suitable relief works are 
kept up-to-date, the country is mapped into relief 
circles, reserves of tools and plant are stocked. If the 
rains fail, policy is at once declared, non-officials are 
enlisted, revenue suspended and loans for agricultural 
purposes made. Test works are then opened, and if 
labour in considerable quantities is attracted, they are 
converted into relief works on Code principles. Poor 
houses are opened and gratuitous relief given to the 
infirm. On the advent of the rains the people are 
moved from the large works to small works near their 
villages, liberal advances are made to agriculturists for 
the purchase of plough, cattle and seed. When the 
principal autumn crop is ripe, the few remaining works 
are gradually closed and gratuitous relief ceases. All 
this time the medical staff is kept in readiness to deal 
with cholera which so often accompanies famine, and 
malaria which generally supervenes when the rains 
break.”* 

Famine Relief In order to finance the relief of 
famines, the Government of India 
introduced in 1878 a Famine Insurance Grant by 
which every year a sum of Rs. li crores was set aside 
in the Government of India Budget to be spent on 
relief of Famine, if any, or on the construction of 
public works of a protective character in a normal 
year. As time passed, the responsibility of contri- 

* Indian Year Book, 1939-40, p. 374, 
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buting to this Grant was partly shifted to the provinces, 
the Provincial Governments being asked to bear one- 
third of the expenditure; this continued up to 1919. 
After the Reforms, famine relief was made a pro- 
vincial subject and the Provincial Governments were 
therefore required to provide their own money. Each 
Government was asked to contribute a fixed sum, in 
proportion to its liability for famine, to constitute a 
Famine Insurance Fund. The name and character of 
this fund were changed in 1928-29 when it was called 
Famine Relief Fund, to be spent only on relief proper 
and not on any measure of prevention. The new 
constitution introduced in April 1937 has led to the 
transfer of their respective balances to the different 
provinces which are now given full responsibility in 
the matter. 

4. ULTIMATE CAUSES AND REMEDIES 

While the machinery of famine relief has been 
perfected and funds have been provided for financing 
such relief, the problem of famine must be traced 
to its ultimate causes and only such remedies as strike 
at the root of those causes can be regarded as leading 
to a satisfactory solution of the problem. It is one 
thing to “ cure ” and another to “ prevent and since 
prevention is always better than cure, the ultimate 
solution of the problem of famines in India rests on 
the development of irrigation, multiplication of 
means of communication, diversification of industries, 
removal of rural indebtedness, developmen,t of co- 
operation and a thousand other things that would 
annihilate the appalling poverty of the people in India 
and raise their standard of living. 
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